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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et 9eq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7587) 


In re C. J. GOES, BERNARD MOCKER, EDWARD MOCKER, AND 
ERNEST NEWELL, d/b/a THREE FARMS Dairy. AMA Docket 
No. 27-148. Decided February 16, 1962. 


Cancellation of Producer-Handler Designation— 
Cream—Not in Accordance with Law 


The cancellation by the market administrator of a producer-handler desig- 
nation based upon the inclusion of sour cream in the computation of 
cream received from others by the producer-handler was “not in ac- 
cordance with law” as sour cream is not included in the term “cream” 
for such purposes. 

Mr. John B. Carroll, of Syracuse, New York, for petitioners. Messrs. John 
M. Durbin and Roger J. Makley, for respondent. Mr. John Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), involving the valid- 
ity of the cancellation by the market administrator for Order 
No. 27,1 as amended, issued under the act and regulating the 
handling of milk in the New York-New Jersey marketing area, 
of the designation of petitioners as a producer-handler there- 
under and the charges resulting therefrom. Petitioners, doing 
business as Three Farms Dairy, are a handler regulated by 
the order and handle primarily milk of their own production. 


Order No. 27, as amended, was further amended effective 
September 1, 1958, to provide, with respect to handlers who 
distribute milk which they produce, for the designation and 
cancellation of producer-handler status and the exemption from 


1Since January 1, 1962, designated as Order No. 2. See 26 F.R. 12752. 
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pooling under the order of a producer-handler’s own farm pro- 
duction.2 Subsection 927.15(c) (4), contained in such amend- 
ment, provides, in effect, that if a handler with own farm pro- 
duction who is designated as a producer-handler handles in 
total an average of 150 product pounds or less per day of whole 
milk, fluid skim milk, or cream from sources other than his 
designated milk production facilities and resources his pro- 
ducer-handler designation shall be cancelled effective on the 
first of the month following the third month in any six-month 
period in which he handled such whole milk, fluid skim milk, 
or cream, provided that the receipt of an average of 10 pounds 
per day in toto of packaged fluid skim milk or cream shall not 
be counted for purposes of such subsection. Thus, a producer- 
handler may handle an average of 150 product pounds or less 
per day of whole milk, fluid skim milk, or cream during two 
months in a six-month period without loss of his designation 
as a producer-handler and may also handle up to an average of 
10 pounds per day in total of packaged fluid skim milk and 
cream aside from the 150-product-pound-per-day limitation. 


Petitioners were designated as a producer-handler under the 
order and their own farm milk, consequently, was not subject to 
pooling thereunder. After the usual audit to verify petitioners’ 
reports, the market administrator determined that petitioners 
lost such status effective December 1, 1958, because petitioners 
handled cream, including sour cream, in bulk during the three- 
month period September, October, and November 1958 from 
sources other than their designated milk production resources 
and facilities. As a result of such determination, the 
market administrator limited the exemption from pooling of 
petitioners’ own farm milk to an average of 800 pounds per 
day pursuant to subsection 927.65(h) (2) of the order and as- 
sessed petitioners an amount in excess of $23,000 as owing to 
the producer-settlement and administrative assessment funds. 
Petitioners contend that the action of the market administrator 
in cancelling their designation as a producer-handler under the 
order was not in accordance with law because, in effect, the 
word “cream” contained in subsection 927.15(c) (4) does not 
include sour cream and, therefore, petitioners purchased cream 
only in September and November 1958, that is, only in two 
months during a six-month period, and because the market 


2 See e.g., In re Jacob Tanis et al., 17 A.D. 1091 (1958), aff'd, Ideal Farms, Inc. et al. v. 
Benson, 288 F.2d 608 (8d Cir. 1961), for a description of pooling under the order generally 
and the pooling of the milk of a handler’s own production. 
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administrator’s determination that petitioners purchased cream 
and sour cream in bulk rather than in packaged form was in 
error. 

An answer to the petition was filed October 21, 1960, by the 
Deputy Administrator, Agricultural Marketing Service, United 
States Department of Agriculture. The answer upheld the 
market administrator’s action and the subsequent charges re- 
sulting therefrom as in accordance with law and the terms of 
the order. A hearing was held January 25, 1961, in Syracuse, 
New York, before John Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
At the hearing, petitioners were represented by John B. Car- 
roll, Attorney at Law, Syracuse, New York, and respondent 
was represented by John M. Durbin, Office of the General Coun- 
sel, United States Department of Agriculture. After the hearing 
the parties filed briefs. On July 31, 1961, the hearing 
examiner filed a report containing proposed findings of fact 
and conclusions and recommending that the petition be dis- 
missed. Petitioners filed exceptions to the hearing examiner’s 
report and oral argument was held before the Judicial Officer 
in Washington, D. C. 

FINDINGS OF FACT 

1. Petitioners, C. J. Goes, Bernard Mocker, Edward Mocker, 
and Ernest Newell, are partners doing business as Three Farms 
Dairy, whose business address is Glenmont, New York. Peti- 
tioners are engaged in business as a handler under Order No. 
27, as amended, issued under the act and regulating the han- 
dling of milk in the New York-New Jersey marketing area, 
and handle milk produced by such partnership. 

2. Upon the basis of evidence introduced at a public hearing 
held February 3-10, 1958, in Utica and New York, New York, 
and Newark, New Jersey, pursuant to notices issued January 
21 and 24, 1958 (23 F.R. 481 and 587), the Deputy Admin- 
istrator, Agricultural Marketing Service, issued a recommended 
decision June 6, 1958 (23 F.R. 4076), and time was given to 
file exceptions thereto. A decision by an Assistant Secretary 
of Agriculture was issued August 4, 1958, and reads, in part, 
as follows (23 F.R. 6050, 6052): 

It is recognized that emergency conditions and con- 
ditions of an unusual nature may arise in which a 
designated producer-handler may find it necessary to 
receive limited quantities of whole milk, fluid skim 
milk or cream for limited periods of time from sources 











AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 21 A.D. 77 


other than his own production unit. In view of the 
restrictive requirements to be fulfilled for designation 
as a producer-handler and the provisions requiring that 
a producer-handler cannot regain designation for 12 
months once it is cancelled, it is reasonable to permit 
a producer-handler to receive some whole milk, fluid 
skim milk or cream from other sources under emer- 
gency or unusual conditions. It also is reasonable to 
permit a producer-handler to receive a limited quantity 
of packaged fluid skim milk or cream on a regular 
basis to supply retail routes without losing designation 
as a producer-handler. Accordingly, provision is made 
that a designated producer-handler will not lose his 
designation until after the third month in any six- 
month period in which he receives not more than an 
average of 150 pounds per day each or in aggregate 
of whole milk, fluid skim milk or cream derived from 
sources other than from the production resources and 
facilities designated as constituting a part of the pro- 
ducer-handler’s unit. However, provision is made for 
cancellation of the designation of a producer-handler 
as of the first of any month in which he receives more 
than an average of 150 pounds per day each or in 
aggregate of whole milk, fluid skim milk or cream other 
than from his designated unit. Receipt of packaged 
fluid skim milk or cream up to an average of 10 pounds 
per day shall not be counted for these purposes. These 
limited exceptions to the requirement that a producer- 
handler handles only milk, skim milk or cream from 
his designated production resources and facilities will 
provide needed flexibility but at the same time will 
not permit producer-handlers to balance out of the 
pool to an extent detrimental to the interests of other 
producers. 

If qualification as a producer-handler depended only 
on whether he receives milk from sources other than 
his designated unit, a producer-handler, although re- 
ceiving no milk, could receive unlimited quantities of 
skim milk and cream from pool sources at any time and 
depend on the pool to carry a portion of his surplus 
burden. As it is intended that full exemption be pro- 
vided for handlers who handle only whole milk, fluid 
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skim milk or cream from a production, processing and 
distributing unit, the operation and management of 
which is under the complete and exclusive control of 
the handler and who do not depend on producers under 
the order to carry their burden of surplus, a producer- 
handler should be precluded from handling not only 
milk but also fluid skim milk or fluid cream derived 
from sources other than from his designated unit except 
in limited amounts and for limited periods of time as 
herein provided. 


3. The order amending Order No. 27, as amended, was issued 
by the Acting Secretary of Agriculture August 27, 1958, to be 
effective September 1, 1958 (23 F.R. 6737). The amending order 
reads, in part, as follows: 


§ 927.15 Producer-handler. Producer-handler means 
a handler who, following the filing of an application 
pursuant to paragraph (a) of this section, has been 
so designated by the market administrator upon de- 
termination that the requirements of paragraph (b) 
of this section have been met. *** All designations 
shall remain in effect until cancelled pursuant to para- 
graph (c) of this section. 


* * * 


(c) Cancellation. The designation as a producer- 
handler shall be cancelled under conditions set forth in 
subparagraphs (1) and (2) of this paragraph or, except 
as specified in subparagraphs (3) and (4) of this para- 
graph, upon determination by the market administrator 
that any of the requirements of paragraph (b) of this 
section are not continuing to be met, such cancellation 
to be effective on the first day of the month following 
the month in which the requirements were not met. 

* ~« of 


(3) If the producer-handler handles an average of 
more than 150 product pounds per day each or in aggre- 
gate of whole milk, fluid skim milk or cream, which are 
derived from sources other than the designated milk 
production facilities and resources, the cancellation of 
designation shall be effective the first of the month in 
which he handled such milk, skim milk, or cream. 


(4) Ifthe producer-handler handles whole milk, fluid 
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skim milk, or cream derived from sources other than 
the designated milk production facilities and resources 
in a volume less than specified in subparagraph (3) 
of this paragraph, the designation shall be cancelled 
effective on the first of the month following the third 
month in any six-month period in which the producer- 
handler handled such milk, skim milk, or cream: Pro- 
vided, That the receipt of up to an average of 10 pounds 
per day each or in aggregate of packaged fluid skim 
or cream shall not be counted for purposes of this sub- 
paragraph. 


4, On September 15, 1958, petitioners filed an application for 
designation as a producer-handler pursuant to section 927.15 of 
the order and petitioners were designated as a producer-handler 
September 26, 1958, effective September 1, 1958. 


5. Petitioners filed reports as a producer-handler for each 
of the months September 1958 through June 1959. After the 
usual audit to verify handlers’ reports, the market administra- 
tor for the order cancelled petitioners’ designation as a pro- 
ducer-handler effective December 1, 1958, pursuant to subsec- 
tion 927.15(c) (4) of the order on the basis of the handling 
of cream in “bulk” purchased from other handlers during 
the months September, October, and November 1958. Petitioners 
made the following purchases of sour cream and heavy cream 
during such period: 


Month Sour cream (lbs.) Heavy cream (lbs.) 
September 42 251 
October 42 — 
November 55 84 


Petitioners made no additional purchases of heavy cream during 
the six-month period September 1958 through February 1959. 


6. The cancellation of petitioners’ designation as a pro- 
ducer-handler under the order limited the exclusion of peti- 
tioners’ own farm milk from pooling under the order to an 
average of 800 pounds per day as provided in subsection 927.65 
(h) (2) thereof rather than complete exemption of such milk 
as provided in subsection 927.65(h) (3) of the order. By reason 
thereof, the market administrator assessed charges against 
petitioners as owing to the producer-settlement and adminis- 
trative assessment funds in the total amount of $23,990.45, 
which petitioners have not paid. 
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CONCLUSIONS 


Petitioners’ designation as a producer-handler was properly 
cancelled by the market administrator only if (1) the sour 
cream purchased by petitioners during the months of September, 
October, and November 1958 constituted cream for the purposes 
of subsection 927.15(c) (4) of the order and (2) such sour 
cream and the sweet cream purchased by them during September 
and November 1958 were not in packaged form as required 
in the proviso contained in such subsection. We need not con- 
sider the controversy over the word “packaged” because we think 
that sour cream is not included in the term “cream” for the 
purposes of subsection 927.15(c) (4). 


Respondent relies to a great extent upon the definition of cream 
contained in section 927.109 of the rules and regulations issued 
pursuant to the order to support the position that the term 
“cream” contained in subsection 927.15(c) (4) includes sour 
cream. Section 927.109 so defines cream. The definitions con- 
tained in the rules and regulations, however, are expressly 
limited in application and do not necessarily cover the mean- 
ings of terms employed in subsection 927.15(c) (4). Section 
927.100 of the rules and regulations provides, in pertinent part, 
that “for the purpose only of classifying and accounting for 
milk *** terms shall have the meanings set forth in Secs. 
927.101 through 927.127.”* [Emphasis supplied.] We are not 
here concerned with the classification and accounting for regu- 
lated or pooled milk but, rather, with the issue of whether the 
milk of a handler with own farm production is swbject to regu- 
lation or pooling. Also, inferentially at least, section 927.36 of 
the order, which deals with the promulgation of rules and regu- 
lations, limits the application thereof to rules to effectuate the 
provisions of sections 927.30 through 927.37 concerning the clas- 
sification of milk subject to regulation under the order. 


Respondent further contends that use of the term “cream” 
in the order indicates that sour cream is included therein aside 
from the definition contained in section 927.109 of the rules and 
regulations. For this purpose, respondent points to subsections 
927.37(c) and (d) of the order and their predecessor subsec- 
tions which were similarly worded with respect to the language 

* The first sentence of section 927.100 of the rules and regulations issued pursuant to the 


order states that the terms used in such rules and regulations “shall have the same defini- 
tions” as are set forth in the order and not the converse as contended by respondent. 
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emphasized by respondent. Subsection 927.37(c) provides that 
“Class II milk shall be all milk the butterfat from which leaves 
or is on hand at the plant in the form of cream, sweet or sour, 
*** unless such cream ** * [is] established to have been so 
handled or marketed as to classify such milk in some other class 
named in this section.” [Emphasis supplied.] Respondent then 
points to the fact that subsection 927.37(d) and its predecessors 
provide for a lower classification for cream on the basis of sub- 
sequent handling without specifying “sweet or sour’ cream. 
From this, respondent argues that sour cream is included in the 
term “cream” contained in subsection 927.37(d) and the word 
“cream” in the order wherever used includes sour cream. 


We are in agreement that the word “cream” contained in 
subsection 927.37(d) encompasses sour cream. However, such 
conclusion is of no assistance to respondent in the context of 
the controversy herein. Class III is the basic cream classification 
under the order as provided in subsection 927.37(c) (In re 
Windham Creamery, Inc., and Valley Creamery Co., Inc., 20 
A.D. 695 (1961); In re Lancaster Milk Co. et al., 18 A.D. 325 
(1954) ), and the following subsection, 927.37(d), provides for 
a lower classification under stated conditions. The word “cream” 
in subsection 927.37(d) includes sour cream by virtue of its 
specific inclusion in subsection 927.37(c) and the interplay of 
the classification provisions of the order. Subsection 927.37 (c) 
provides that “such cream,” that is “cream, sweet or sour,’”’ may 
be so handled as set forth in the following subsection as to result 
in a lower classification. The exclusion of sour cream in such 
following subsection would, in part, make subsection 927.37 (c) 
meaningless. It does not follow therefrom, however, that use 
of the term “cream” elsewhere in the order encompasses sour 
cream. The order does not contain any general definition of the 
term “cream” and its meaning in the classification provisions 
thereof does not necessarily apply in the area of producer- 
handler exemption from pooling. It could be argued, in fact, 
that the express inclusion of sour cream in the term “cream” 
in subsection 927.37(c) and the inferential inclusion thereof in 
the following subsection by virtue of the interplay of the classi- 
fication provisions of the order described above indicate that the 
term “cream” does not include sour cream absent an express 
or implied intention so to include sour cream. It should also be 
stated at this point that section 927.109 of the rules and regula- 
tions issued pursuant to the order which clearly applies to sub- 
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section 927.37(d) defines cream as encompassing sour cream. 
Any uncertainty or ambiguity caused by the absence of the 
words “sweet or sour” in subsection 927.37(d) is cured thereby.‘ 


Section 927.109 of the rules and regulations and the classifica- 
tion provisions of the order do not supply, therefore, the definitive 
answer to the controversy herein, as contended by respondent. 
The meaning of the term “cream” in subsection 927.15(c) (4) 
must be ascertained from the context in which it appears and 
the “legislative history” which preceded the issuance of the sec- 
tion in which it is contained. By an amendment effective Sep- 
tember 1, 1958, elaborate provisions were enacted in the order 
for the designation and cancellation of producer-handler status 
with respect to handlers with own farm production and the 
exemption from pooling of such a handler’s milk. Subsection 
927.15(b) (2) sets up as one of the requirements for designa- 
tion as a producer-handler the fact that the handler handles 
“* * * no whole milk, fluid skim milk or cream other than that 
derived from the milk production facilities and resources desig- 
nated as constituting the applicant’s operation as a producer- 
handler.” [Emphasis supplied.] Subsection 927.15(c) (3) pro- 
vides that if a producer-handler handles in total an average of 
more than 150 product pounds per day of whole milk, fluid 
skim milk, or cream from sources other than his designated milk 
production facilities and resources his producer-handler designa- 
tion shall be cancelled the first of the month in which he handled 
such milk, skim milk, or cream. Subsection 927.15(c)(4) of 
the order provides, in effect, that if such handler handles in 
total an average of 150 product pounds or less per day of whole 
milk, fluid skim milk, or cream received from sources other 
than his own, his producer-handler designation shall be can- 
celled effective on the first of the month following the third 
month in any six-month period in which he handled such whole 
milk, fluid skim milk, or cream. 

It is seen that for designation as a producer-handler and for 
cancellation of a designation the use or receipt by the producer- 
handler of milk other than from his own production applies 
only to “whole milk,” “fluid skim milk,” or “cream.” These words 
were used in producer-handler amendments to the order when 


* Respondent further contends that the term “‘cream” has acquired by usage and custom 
in the trade in the marketing area the meaning contained in section 927.109 of the rules 
and regulations. An existing custom or usage is a matter to be established by proof and 


not mere assertion. 
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at the same time in other amendments to the order (see ¢.g., re- 
vision of § 927.33) reference was made to “fluid cream products,” 
“half and half,” “cultured or flavored milk drinks,” etc. Too, in 
exceptions (p. 4) to the recommended decision and order in 
connection with the amendments which also used the words 
“whole milk,” “fluid skim milk,” or “cream,” the Milk Dealers 
Association of Metropolitan New York pointed out that producer- 
handlers could purchase from other handlers unlimited quantities 
of fluid milk products such as chocolate milk, and fluid skim 
products such as buttermilk and flavored milk drinks without 
losing exemption as a producer-handler. 


Consequently it seems to us that for purposes of subsection 
927.15(c) the words “fluid skim milk” and “cream” refer to 
the two primary or basic components of whole milk, that is, the 
two commodities obtained by separating whole milk, without 
further processing. Why this result was intended we are unable 
to discover with certainty from the amendment hearing record. 
It may be because fluid skim milk or cream may be used to 
reconstitute milk or may be added to whole milk to expand the 
producer-handler’s supply of fluid whole milk® or it may be that 
the purpose was to limit the producer-handler in buying the 
basic components of whole milk because he should obtain these 
by separating milk he produced himself. At any rate, we do not 
believe then, that sour cream® is reached by the word “cream” 
in subsection 927.15(c) (3). 


It is concluded, therefore, that sour cream is not included 
within the term “cream” contained in subsection 927.15(c) (4), 
that the contested billings herein are “not in accordance with 
law,” and that petitioners should have the relief requested. 


The many contentions of the parties presented on the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


ORDER 
The relief requested in the petition is granted and the market 


5 Subsection 927.35(a)(5) tends to indicate so since it requires compensatory payments 
upon milk, cream, or fluid skim milk received by a handler from a producer-handler because, 
as explained in the final promulgation decision, ‘‘ *** milk of a producer-handler should 
not be allowed to displace milk of other producers for fluid use when such other producers 
do not share in the fluid sales of the exempt producer-handler.” [Emphasis supplied.] (23 
F.R. 6050, 6052.) 

Sour cream is obtained by adding lactic acid or other milk culture to cream as buttermilk 
is made by adding such a culture to fiuid skim milk. 
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administrator for Order No. 27, as amended, shall make appro- 
priate adjustments in petitioners’ producer-settlement and ad- 
ministrative assessment accounts to reflect the conclusions set 
forth herein. 


(No. 7588) 


In re JOSEPH KOLKA, JOHN KOLKA, AND RICHARD KOLKA, d/b/a 
STRAWTOWN DAIRY FARM. AMA Docket No. 27-147. Decided 
February 16, 1962. 


Cancellation of Producer-Handler Designation— 
Cream—Not in Accordance with Law 


The cancellation by the market administrator of a producer-handler desig- 
nation based upon the inclusion of sour cream in the computation of 
cream received from others by the producer-handler was “not in ac- 
cordance with law” as sour cream is not included in the term “cream” 


for such purposes. 

Mr. John B. Carroll, of Syracuse, New York, for petitioners. Messrs. John 
M. Durbin and Roger J. Makley, for respondent. Mr. John Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of 
the cancellation by the market administrator for Order No. 27,1 
as amended, issued under the act and regulating the handling of 
milk in the New York-New Jersey marketing area, of the 
designation of petitioners as a producer-handler thereunder 
and the charges resulting therefrom. Petitioners, doing business 
as Strawtown Dairy Farm, are a handler regulated by the 
order and handle primarily milk of their own production. 


Order No. 27, as amended, was further amended effective 
September 1, 1958, to provide, with respect to handlers who 
distribute milk which they produce, for the designation and can- 
cellation of producer-handler status and the exemption from 


1Since January 1, 1962, designated as Order No. 2. See 26 F.R. 12752. 
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pooling under the order of a producer-handler’s own farm pro- 
duction.2 Subsection 927.15(c) (4), contained in such amend- 
ment, provides, in effect, that if a handler with own farm pro- 
duction who is designated as a producer-handler handles in 
total an average of 150 product pounds or less per day of whole 
milk, fluid skim milk, or cream from sources other than his 
designated milk production facilities and resources his producer- 
handler designation shall be cancelled effective on the first of 
the month following the third month in any six-month period 
in which he handled such whole milk, fluid skim milk, or cream, 
provided that the receipt of an average of 10 pounds per day 
in toto of packaged fluid skim milk or cream shall not be counted 
for purposes of such subsection. Thus, a producer-handler may 
handle an average of 150 product pounds or less per day of 
whole milk, fluid skim milk, or cream during two months in a 
six-month period without loss of his designation as a producer- 
handler and may also handle up to an average of 10 pounds per 
day in total of packaged fluid skim milk and cream aside from 
the 150-product-pound-per-day limitation. 


Petitioners were designated as a producer-handler under the 
order and their own farm milk, consequently, was not subject 
to pooling thereunder. After the usual audit to verify petition- 
ers’ reports, the market administrator determined that peti- 
tioners lost such status effective February 1, 1959, because 
petitioners handled packaged cream, including sour cream, dur- 
ing October and December 1958 and January 1959 from sources 
other than their designated milk production resources and facili- 
ties in an amount in excess of an average of 10 pounds per 
day. As a result of such determination, the market administrator 
limited the exemption from pooling of petitioners’ own farm 
milk to an average of 800 pounds per day pursuant to subsec- 
tion 927.65(h)(2) of the order and assessed petitioners an 
amount in excess of $17,000 as owing to the producer-settlement 
and administrative assessment funds. Petitioners contend that 
the action of the market administrator in cancelling their desig- 
nation as a producer-handler under the order was not in accord- 
ance with law because, in effect, the word “cream” contained 
in subsection 927.15(c) (4) does not include sour cream and, 
therefore, petitioners did not during the months in question 

2 See e.g., In re Jacob Tanis et al., 17 A.D. 1091 (1958), aff’d, Ideal Farms, Inc. et al. v. 


Benson, 288 F.2d 608 (8d Cir. 1961), for a description of pooling under the order generally 
and the pooling of the milk of a handler’s own production. ‘ 
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purchase packaged cream in excess of an average of 10 pounds 
per day. 


An answer to the petition was filed October 21, 1960, by the 
Deputy Administrator, Agricultural Marketing Service, United 
States Department of Agriculture. The answer upheld the 
market administrator’s action and the subsequent charges result- 
ing therefrom as in accordance with law and the terms of the 
order. A hearing was held January 25 and February 3, 1961, in 
Syracuse and New York, New York, respectively, before John 
Curry, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture. At the hearing, petitioners 
were represented by John B. Carroll, Attorney at Law, Syracuse, 
New York, and respondent was represented by John M. Durbin, 
Office of the General Counsel, United States Department of Agri- 
culture. After the hearing the parties filed briefs. On August 4, 
1961, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that the peti- 
tion be dismissed. Petitioners filed exceptions to the hearing 
examiner’s report and oral argument was held before the Judicial 
Officer in Washington, D. C. 


FINDINGS OF FACT 


1. Petitioners, Joseph Kolka, John Kolka, and Richard Kolka, 
are partners doing business as Strawtown Dairy Farm, whose 
business address is Strawtown Road, New City, New York. 
Petitioners are engaged in business as a handler under Order 
No. 27, as amended, issued under the act and regulating the 
handling of milk in the New York-New Jersey marketing area, 
and handle milk produced by such partnership. 


2. Upon the basis of evidence introduced at a public hearing 
held February 3-10, 1958, in Utica and New York, New York, 
and Newark, New Jersey, pursuant to notices issued January 
21 and 24, 1958 (23 F.R. 481 and 587), the Deputy Adminis- 
trator, Agricultural Marketing Service, issued a recommended 
decision June 6, 1958 (23 F.R. 4076), and time was given to 
file exceptions thereto. A decision by an Assistant Secretary of 
Agriculture was issued August 4, 1958, and reads, in part, as 
follows (23 F.R. 6050, 6052) : 


It is recognized that emergency conditions and con- 
ditions of an unusual nature may arise in which a desig- 
nated producer-handler may find it necessary to receive 
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limited quantities of whole milk, fluid skim milk or 
cream for limited periods of time from sources other 
that his own production unit. In view of the restrictive 
requirements to be fulfilled for designation as a pro- 
ducer-handler and the provisions requiring that a 
producer-handler cannot regain designation for 12 
months once it is cancelled, it is reasonable to permit a 
producer-handler to receive some whole milk, fluid skim 
milk or cream from other sources under emergency or 
unusual conditions. It also is reasonable to permit a 
producer-handler to receive a limited quantity of pack- 
aged fluid skim milk or cream on a regular basis to 
supply retail routes without losing designation as a 
producer-handler. Accordingly, provision is made that 
a designated producer-handler will not lose his designa- 
tion until after the third month in any six-month period 
in which he receives not more than an average of 150 
pounds per day each or in aggregate of whole milk, fluid 
skim milk or cream derived from sources other than 
from the production resources and facilities designated 
as constituting a part of the producer-handler’s unit. 
However, provision is made for cancellation of the 
designation of a producer-handler as of the first of any 
month in which he receives more than an average of 
150 pounds per day each or in aggregate of whole 
milk, fluid skim milk or cream other than from his 
designated unit. Receipt of packaged fluid skim milk 
or cream up to an average of 10 pounds per day shall 
not be counted for these purposes. These limited excep- 
tions to the requirement that a producer-handler handles 
only milk, skim milk or cream from his designated 
production resources and facilities will provide needed 
flexibility but at the same time will not permit pro- 
ducer-handlers to balance out of the pool to an extent 
detrimental to the interests of other producers. 

If qualification as a producer-handler depended only 
on whether he receives milk from sources other than 
his designated unit, a producer-handler, although re- 
ceiving no milk, could receive unlimited quantities of 
skim milk and cream from pool sources at any time and 
depend on the pool to carry a portion of his surplus 
burden. As it is intended that full exemption be pro- 
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vided for handlers who handle only whole milk, fluid 
skim milk or cream from a production, processing and 
distributing unit, the operation and management of 
which is under the complete and exclusive control of 
the handler and who do not depend on producers under 
the order to carry their burden of surplus, a producer- 
handler should be precluded from handling not only 
milk but also fluid skim milk or fluid cream derived 
from sources other than from his designated unit except 
in limited amounts and for limited periods of time as 
herein provided. 


3. The order amending Order No. 27, as amended, was 
issued by the Acting Secretary of Agriculture August 27, 1958, 
to be effective September 1, 1958 (23 F.R. 6737). The amend- 
ing order reads, in part, as follows: 


§ 927.15 Producer-handler. Producer-handler means 
a handler who, following the filing of an application 
pursuant to paragraph (a) of this section, has been so 
designated by the market administrator upon deter- 
mination that the requirements of paragraph (b) of 
this section have been met. * * * All designations shall 
remain in effect until cancelled pursuant to paragraph 
(c) of this section. 

* * * 


(c) Cancellation. The designation as a _ producer- 
handler shall be cancelled under conditions set forth in 
subparagraphs (1) and (2) of this paragraph or, except 
as specified in subparagraphs (3) and (4) of this para- 
graph, upon determination by the market administrator 
that any of the requirements of paragraph (b) of this 
section are not continuing to be met, such cancellation 
to be effective on the first day of the month following 
the month in which the requirements were not met. 


* * * 


(3) If the producer-handler handles an average of 
more than 150 product pounds per day each or in aggre- 
gate of whole milk, fluid skim milk or cream, which are 
derived from sources other than the designated milk 
production facilities and resources, the cancellation of 
designation shall be effective the first of the month in 
which he handled such milk, skim milk, or cream. 











AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 21 A.D. 87 


(4) If the producer-handler handles whole milk, fluid 
skim milk, or cream derived from sources other than 
the designated milk production facilities and resources 
in a volume less than specified in subparagraph (3) of 
this paragraph, the designation shall be cancelled ef- 
fective on the first of the month following the third 
month in any six-month period in which the producer- 
handler handled such milk, skim milk, or cream: Pro- 
vided, That the receipt of up to an average of 10 pounds 
per day each or in aggregate of packaged fluid skim 
milk or cream shall not be counted for purposes of this 
subparagraph. 


4. On September 17, 1958, petitioners filed an application for 
designation as a producer-handler pursuant to section 927.15 
of the order and petitioners were designated as a producer- 
handler September 26, 1958, effective September 1, 1958. 


5. Petitioners filed reports as a producer-handler for each 
of the months September 1958 through June 1959. After the 
usual audit to verify producer-handlers’ reports, the market 
administrator for the order cancelled petitioners’ designation 
as a producer-handler effective February 1, 1959, pursuant to 
subsection 927.15(c) (4) of the order, on the basis of the handling 
of packaged cream purchased from other handlers during the 
months October and December 1958 and January 1959 in excess 
of an average of 10 pounds per day during each month. Peti- 
tioners made the following purchases of packaged heavy cream 
and sour cream during such months: 


Month Heavy cream (lbs.) Sour cream (lbs.) 
October 1958 282 64 
December 1958 251 Te 
January 1959 298 74 


6. The cancellation of petitioners’ designation as a producer- 
handler under the order limited the exclusion of petitioners’ 
own farm milk from pooling under the order to an average 
of 800 pounds per day as provided in subsection 927.65 (h) (2) 
thereof rather than complete exemption of such milk as pro- 
vided in subsection 927.65 (h) (3) of the order. By reason thereof, 
the market administrator assessed charges against petitioners 
as owing to the producer-settlement and administrative assess- 
ment funds in the total amount of $17,077.11, which petitioners 
have not paid. 
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CONCLUSIONS 


Petitioners’ designation as a producer-handler was properly 
cancelled by the market administrator only if the packaged sour 
cream purchased by petitioners during the months of October 
and December 1958 and January 1959 constituted cream for 
the purposes of subsection 927.15(c) (4) of the order. We are 
of the opinion that sour cream is not included in the term 
“cream” for the purposes of such subsection, that is, the cancel- 
lation of producer-handler designation, for the reasons stated 
in In re C. J. Goes, Bernard Mocker, Edward Mocker, and 
Ernest Newell, d/b/a Three Farms Dairy, AMA Docket No. 
27-148, decided this date. While we were concerned in that pro- 
ceeding with the meaning of the term “cream” contained in 
the part of subsection 927.15(c) (4) before the proviso therein, 
we see no basis for a different conclusion with respect to the 
term “cream” contained in the proviso in such subsection. 
Elimination of the sour cream brings petitioners within the 10 
pound daily average as to the receipts of heavy cream. 


It is concluded, therefore, that the contested billings herein 
are “not in accordance with law” and that petitioners should 
have the relief requested. The many contentions of the parties 
presented in the record have been considered and whether or 
not specifically mentioned herein, any suggestions, requests, etc., 
inconsistent with this decision are denied. 


ORDER 


The relief requested in the petition is granted and the market 
administrator for Order No. 27, as amended, shall make appro- 
priate adjustments in petitioners’ producer-settlement and ad- 
ministrative assessment accounts to reflect the conclusions set 
forth herein. 


(No. 7589) 


In re JESSE R. STALKER, d/b/a STALKER’S DAIRY. AMA Docket 
No. 27-146. Decided February 16, 1962. 


Cancellation of Producer-Handler Designation— 
Cream—Packaged—Not in Accordance with Law 


The cancellation by the market administrator of a producer-handler desig- 
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nation because of receipts of cream from another handler in 20 and 40- 
quart cars was valid because cream was not “packaged” within meaning 
of applicable order provisions. Relief can be granted petitioner only if 
such provisions are “not in accordance with law” which is not shown 
to be the case. 


Mr. John B. Carroll, of Syracuse, New York, for petitioners. Messrs. John 
M. Durbin and Roger J. Makley, for respondent. Mr. John Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 
of the cancellation of the market administrator for Order No. 
27,1 as amended, issued under the act and regulating the handling 
of milk in the New York-New Jersey marketing area, of the 
designation of petitioner as a producer-handler thereunder and 
the charges resulting therefrom. Petitioner, doing business as 
Stalker’s Dairy, is a handler regulated by the order and handles 
primarily milk of his own production. 


Order No. 27, as amended, was amended effective September 
1, 1958, to provide requirements for the designation of producer- 
handlers with consequent exemption from pooling of the pro- 
ducer-handler’s own farm production? and for the cancellation 
of any such designation under conditions specified in the order. 
Subsection 927.15(c) (4) says, in effect, that if a handler with 
own farm production who is designated as a producer-handler 
handles in total an average of 150 product pounds or less per 
day of whole milk, fluid skim milk, or cream from sources 
other than his designated milk production facilities and re- 
sources his producer-handler designation shall be cancelled ef- 
fective on the first of the month following the third month in 
any six-month period in which he handled such whole milk, fluid 
skim milk, or cream, provided that the receipt of an average of 
10 pounds per day in toto of packaged fluid skim milk or cream 
shall not be counted for purposes of such subsection. Thus, a pro- 
ducer-handler may handle an average of 150 product pounds or less 


1 Since January 1, 1962, designated as Order No. 2. See 26 F.R. 12752. 

3 See e.g., In re Jacob Tanis et al., 17 A.D. 1091 (1958), aff’d, Ideal Farms, Inc. et al. v. 
Benson, 288 F.2d 608 (3d Cir. 1961), for a description of pooling under the order generally 
and the pooling of the milk of a handler’s own production. 
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per day of whole milk, fluid skim milk, or cream from such 
sources during two months in a six-month period without loss 
of his designation as a producer-handler and may also handle 
up to an average of 10 pounds per day in total of packaged 
fluid skim milk and cream aside from the 150-product-pound- 
per-day limitation. 

Petitioner was designated as a producer-handler under the 
order and his own farm milk, consequently, was not subject to 
pooling thereunder. After the usual audit to verify petitioner’s 
reports, the market administrator determined that the petitioner 
lost such status effective December 1, 1958, because petitioner 
handled heavy cream during September, October, and November 
1958 which was not in packaged form from sources other than 
his designated milk production resources and facilities. As a 
result of such determination, the market administrator limited 
the exemption from pooling of petitioner’s own farm milk to 
an average of 800 pounds per day pursuant to subsection 927.65- 
(h) (2) of the order and assessed petitioner an amount in excess 
of $20,000 as owing to the producer-settlement and administra- 
tive assessment funds. Petitioner contends that the action of 
the market administrator in cancelling his designation as a 
producer-handler under the order was not in accordance with 
law because the cream in question was in packaged form. 


An answer to the petition was filed October 21, 1960, by the 
Deputy Administrator, Agricultural Marketing Service, United 
States Department of Agriculture. The answer upheld the 
market administrator’s action and the subsequent charges result- 
ing therefrom as in accordance with law and the terms of the 
order. A hearing was held January 25, 1961, in Syracuse 
New York, before John Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agricul- 
ture. At the hearing, petitioner was represented by John B. 
Carroll, Attorney at Law, Syracuse, New York, and respondent 
was represented by John M. Durbin, Office of the General Coun- 
sel, United States Department of Agriculture. After the hearing 
the parties filed briefs. On July 25, 1961, the hearing examiner 
filed a report containing proposed findings of fact and conclu- 
sions and recommending that the petition be dismissed. Peti- 
tioner filed-exceptions to the hearing examiner’s report and oral 
argument was held before the Judicial Officer in Washington, 
D. C. 
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FINDINGS OF FACT 


1. Petitioner, Jesse R. Stalker, is an individual doing busi- 
ness as Stalker’s Dairy whose address is Ravena, New York. 
Petitioner is engaged in business as a handler under Order No. 
27, as amended, issued under the act and regulating the handling 
of milk in the New York-New Jersey marketing area and handles 
milk which he produces. 


2. Upon the basis of evidence introduced at a public hearing 
held February 3-10, 1958, in Utica and New York, New York, 
and Newark, New Jersey, pursuant to notices issued January 
21 and 24, 1958 (23 F.R. 481 and 587), the Deputy Admin- 
istrator, Agricultural Marketing Service, issued a recommended 
decision June 6, 1958 (23 F.R. 4076), and time was given to 
file exceptions thereto. A decision by an Assistant Secretary 
of Agriculture was issued August 4, 1958, and reads, in part, 
as follows (23 F.R. 6050, 6052) : 


It is recognized that emergency conditions and con- 
ditions of an unusual nature may arise in which a desig- 
nated producer-handler may find it necessary to receive 
limited quantities of whole milk, fluid skim milk or 
cream for limited periods of time from sources other 
than his own production unit. In view of the restrictive 
requirements to be fulfilled for designation as a pro- 
ducer-handler and the provisions requiring that a 
producer-handler cannot regain designation for 12 
months once it is cancelled, it is reasonable to permit a“ 
producer-handler to receive some whole milk, fluid skim 
milk or cream from other sources under emergency or 
unusual conditions. It also is reasonable to permit a 
producer-handler to receive a limited quantity of pack- 
aged fluid skim milk or cream on a regular basis to 
supply retail routes without losing designation as a 
producer-handler. Accordingly, provision is made that 
a designated producer-handler will not lose his designa- 
tion until after the third month in any six-month period 
in which he receives not more than an average of 150 
pounds per day each or in aggregate of whole milk, fluid 
skim milk or cream derived from sources other than 
from the production resources and facilities designated 
as constituting a part of the producer-handler’s unit. 
However, provision is made for cancellation of the 
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‘designation of a producer-handler as of the first of any 


month in which he receives more than an average of 
150 pounds per day each or in aggregate of whole milk, 
fluid skim milk or cream other than from his designated 
unit. Receipt of packaged fluid skim milk or cream up to 
an average of 10 pounds per day shall not be counted 
for these purposes. These limited exceptions to the re- 
quirement that a producer-handler handles only milk, 
skim milk or cream from his designated production 
resources and facilities will provide needed flexibility 
but at the same time will not permit producer-handlers 
to balance out of the pool to an extent detrimental to 
the interests of other producers. 


If qualification as a producer-handler depended only 
on whether he receives milk from sources other than 
his designated unit, a producer-handler, although receiv- 
ing no milk, could receive unlimited quantities of skim 
milk and cream from pool sources at any time and de- 
pend on the pool to carry a portion of his surplus 
burden. As it is intended that full exemption be pro- 
vided for handlers who handle only whole milk, fluid 
skim milk or cream from a production, processing and 
distributing unit, the operation and management of 
which is under the complete and exclusive control of 
the handler and who do not depend on producers under 
the order to carry their burden of surplus, a producer- 
handler should be precluded from handling not only 
milk but also fluid skim milk or fluid cream derived 
from sources other than from his designated unit except 
in limited amounts and for limited periods of time as 
herein provided. 


97 


3. The order amending Order No. 27, as amended, was issued 
by the Acting Secretary of Agriculture August 27, 1958, to be 
effective September 1, 1958 (23 F.R. 6737). The amending order 
reads, in part, as follows: 

§ 927.15 Producer-handler. Producer-handler means 
a handler who, following the filing of an application 
pursuant to paragraph (a) of this section, has been so 
designated by the market administrator upon deter- 
mination that the requirements of paragraph (b) of 
this section have been met. * * * All designations shall 
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remain in effect until cancelled pursuant to paragraph 
(c) of this section. 
* * * 


(c) Cancellation. The designation as a producer- 
handler shall be cancelled under conditions set forth in 
subparagraphs (1) and (2) of this paragraph or, ex- 
cept as specified in subparagraphs (3) and (4) of this 
paragraph, upon determination by the market adminis- 
trator that any of the requirements of paragraph (b) 
of this section are not continuing to be met, such can- 
cellation to be effective on the first day of the month 
following the month in which the requirements were not 
met. 

* * * 


(3) If the producer-handler handles an average of 
more than 150 product pounds per day each or in aggre- 
gate of whole milk, fluid skim milk or cream, which are } 
derived from sources other than the designated milk 
production facilities and resources, the cancellation of 
designation shall be effective the first of the month in 
which he handled such milk, skim milk, or cream. 


(4) If the producer-handler handles whole milk, 
fluid skim milk, or cream derived from sources other 
than the designated milk production facilities and re- 
sources in a volume less than specified in subparagraph 
(3) of this paragraph, the designation shall be can- 
celled effective on the first of the month following the 
third month in any six-month period in which the pro- 
ducer-handler handled such milk, skim milk, or cream: 
Provided, That the receipt of up to an average of: 10 
pounds per day each or in aggregate of packaged fluid 
skim milk or cream shall not be counted for purposes 
of this subparagraph. 


4. On August 26, 1958, petitioner filed an application for 
designation as a producer-handler pursuant to section 927.15 
of the order and petitioner was designated as a producer-handler 
September 26, 1958, effective September 1, 1958. 


5. Petitioner filed reports as a producer-handler for each of 
the months September 1958 through June 1959. After the usual 
audit to verify producer-handlers’ reports, the market admin- 
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istrator for the order cancelled petitioner’s designation as a 
producer-handler effective December 1, 1958, pursuant to sub- 
section 927.15(c) (4) of the order on the basis of the handling 
of cream purchased from other handlers during the months 
September, October, and November 1958. Petitioner made the 
following purchases of heavy cream in 20 or 40 quart cans dur- 
ing such months: 


Month Heavy cream (lbs.) 
September 42 
October 126 
November 126 


6. Some of the cream was diluted by petitioner to make 
light cream disposed of by petitioner in his business and some 
was so disposed of by petitioner as heavy cream. 


7. The cancellation of petitioner’s designation as a producer- 
handler under the order limited the exclusion of petitioner’s 
own farm milk from pooling under the order to an average of 
800 pounds per day as provided in subsection 927.65(h) (2) 
thereof rather than complete exemption of such milk as pro- 
vided in subsection 927.65(h) (3) of the order. By reason thereof, 
the market administrator assessed charges against petitioner as 
owing to the producer-settlement and administrative assessment 
funds in the total amount of $20,899.90, which petitioner has 
not paid. 


8. In the recommended decision and proposed order (see 
Finding of Fact 2) preceding the promulgation of producer- 
handler amendments to Order No. 27 of which subsection 
927.15(c) (4) is a part, the proposed 927.15(c) (4) would require 
cancellation of a producer-handler designation where the pro- 
ducer-handler handled any fluid skim milk or cream (for two 
months in a six-month period). There was no allowance for 
receipt of a limited quantity of packaged fluid skim milk or 
cream. In exceptions filed to the recommended decision and 
order, the Bey-Lea Dairy, Toms River, New Jersey, a producer- 
handler, complained of the proposed restrictions upon receipts 
of cream or fluid skim from other handlers. The exceptions re- 
quest “ * * * that we be permitted to purchase packaged cream 
and skim milk * * *.” Another producer-handler, Max Yasgur, 
Bethel, New York, also complained in exceptions about such 
restrictions stating that it is a well-known fact that the average 
milk delivery route must carry skim milk, buttermilk, cream, 





100 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 21 A.D. 93 


etc., that the producer-handler does not have the facilities to 
make such products and that he must purchase them “in com- 
pleted packages” from other dealers. 


CONCLUSIONS 


The controlling question here is whether the heavy cream re- 
ceived by petitioner in 20 or 40 quart cans from another handler 
was “packaged” within the meaning of subsection 927.15 (c).(4). 
We conclude that it was not. 


Obviously, especially in the light of the exceptions to the 
recommended decision and proposed order that are referred 
to in Finding of Fact 8, the word “packaged” in 927.15(c) (4) 
means that cream or skim milk must be received by the producer- 
handler in the same packages or containers as those in which 
the skim milk or cream is sold by the producer-handler. At any 
rate the word means at the least that the packages or contain- 
ers be of a size or kind used for retail or wholesale distribution 
for consumption rather than plant-to-plant or bulk containers 
such as the 20 or 40 quart containers involved here. We reach 
this conclusion readily with respect to subsection 927.15(c) (4) 
without reference to the definition of “packaged” in section 
927.124 of the rules and regulations under the order. It is clear, 
however, that, generally speaking, in the administration of the 
order and in the trade the words “packaged” and “packages” 
mean containers that are smaller than those used for transfers 
or shipments from one milk plant to another milk plant for 
processing or packaging. 

We do not understand the petitioner to be challenging the valid- 
ity of the requirement of the proviso in 927.15(c)\(4) that 
the skim milk or cream received must be packaged. But even 
if such a challenge were made we would have to say that the 
proposed prohibition against any receipts by a producer-handler 
of skim milk or cream from another handler in the recommended 
decision and proposed order was not invalid for lack of evidence 
or reasonableness. Accordingly, we do not see how a relaxation 
of the proposed rule to permit packaged skim milk or cream to 
be received, resulting from exceptions filed, is invalid. 


It is unfortunate, of course, that noncompliance with subsec- 
tion 927.15(c) (4) has the consequences it does for petitioner. 
But the order provisions constitute rules or sublegislation 
having the force and effect of law. In this proceeding our criter- 
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ion for adjudication is whether the administrative action com- 
plained of is “in accordance with law.” (7 U.S.C. 608¢(15) (A).) 
We have no authority to grant dispensations from the applica- 
tion of order provisions solely for hardship or inadvertence. 
Such application must be found to be ‘‘* * * not in accordance 
with law.’* We cannot so find here. Cf. Dobson v. Commissioner 
of Internal Revenue, 320 U.S. 489, 492, 493 (1944). 

The contentions of the parties presented on the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


The relief requested in the petition is denied and the petition 
is dismissed. 


(No. 7590) 


In re BENEDICT K. GOODMAN. CEA Docket No. 105. Decided Feb- 
ruary 8, 1962. 


Speculative Position Limits—Reporting 
Requirements—Denial of Trading 
Privileges—Consent Order 


All contract markets are ordered to refuse all trading privileges to respondent 
for one year. 

Mr. Donald A. Campbell, for Commodity Exchange Authority. Respondent 
pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding, under the Commodity 
Exchange Act (7 U.S.C. §1 et seq.), instituted by a complaint 
and notice of hearing issued under §6(b) of the Act (7 U.S.C. 
§9) on February 8, 1962, by the Assistant Secretary of Agri- 


culture. 


3See e.g., In re General Ice Cream Corp., 10 A.D. 1891, 1398 (1951), aff’d, General Ice 
Cream Corp. v. Benson, 217 F.2d 646 (2d Cir. 1954). To the effect that substantial compliance 
with order provisions is not enough see Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 
45 F. Supp. 104 (N.D. N.Y. 1942), and Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 
(S.D. N.Y. 1942). 
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The complaint charges that from November 5, 1958, until 
April 20, 1959, the respondent exceeded the 2,000,000 bushel 
speculative limit applicable to trading in soybeans for future 
delivery on a contract market, in violation of § 4a of the Com- 
modity Exchange Act (7 U.S.C. § 6a) and the order of the 
Commodity Exchange Commission establishing limits on posi- 
tions and trading in soybeans for future delivery (17 CFR 
§ 150.4). 

The complaint also charges that on various dates during the 
period from November 5, 1958, through April 20, 1959, the 
respondent failed to file required reports with respect to his 
trading and positions in soybean futures; and that during the 
period from December 9, 1958, through April 13, 1959, the 
respondent filed reports with respect to his trading and posi- 
tions in soybean and wheat futures, but failed to include in 
such reports the trading and positions in his accounts carried 
in the name of the Library Plaza Corporation. It is alleged 
that by reason of such facts, the respondent violated § 4i of 
the Commodity Exchange Act (7 U.S.C. § 6i) and §§ 2.10, 2.11, 
2.12, and 2.21 of the regulations issued by the Secretary (17 
CFR §§ 2.10, 2.11, 2.12, and 2.21). 

No hearing has been held with respect to this proceeding. On 
February 8, 1962, the respondent submitted a stipulation under 
§ 0.40(b) of the rules of practice (17 CFR § 0.4(b)), in which 
he admits the facts hereinafter set forth, waives hearing on 
the charges, and consents to the entry of the order contained 
herein. 


FINDINGS OF FACT 


1. The respondent is now and was at all times material herein 
a member of the Board of Trade of the City of Chicago, herein- 
after referred to as the Chicago Board of Trade, a duly desig- 
nated contract market under the Commodity Exchange Act. 


2. At all times material herein, the respondent owned grain 
futures accounts carried in his own name and grain futures 
accounts carried in the name of the Library Plaza Corporation, 
636 Church Street, Evanston, Illinois, and all profits or losses 
from the trading in such accounts inured to him. 


3. From November 5, 1958, until April 20, 1959, the respond- 
ent held, in accounts in his own name and in accounts in the 
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name of the Library Plaza Corporation, total speculative net 
long positions in soybean futures on the Chicago Board of 
Trade in excess of 2,000,000 bushels. Such positions ranged from 
2,045,000 bushels to 2,740,000 bushels, and the maximum position 
of 2,740,000 bushels was held continuously from March 18, 1959, 
through April 7, 1959. 


4. From November 5, 1958, through April 20, 1959, the posi- 
tions in soybean futures on the Chicago Board of Trade in 
accounts owned by the respondent exceeded 200,000 bushels in 
a single future and, therefore, he was in a reporting status dur- 
ing such period and was required to report to the Commodity 
Exchange Authority with respect to all transactions executed 
and all positions held during such period for all of his accounts 
in soybean futures. On November 5, 6, 7, 10, 12, 13, and 19, 
1958; January 21, 1959; February 6, 1959; and April 8, 9, 14, 
17, and 20, 1959, the respondent executed soybean futures trans- 
actions in one or more of his accounts carried in the name of 
the Library Plaza Corporation, but he filed no reports with 
respect to such transactions and his positions on such dates. 


5. The respondent filed reports with the Commodity Ex- 
change Authority, with respect to trading and positions in soy- 
bean futures on the Chicago Board of Trade in accounts car- 
ried in his own name on December 9, 10, 11, 17, 19, 23, 29, and 
30, 1958; January 9, 14, 15, 16, 19, and 27, 1959; February 2, 
3, 4, 5, 10, and 17, 1959; March 17, 18, and 24, 1959; and April 
1, 6, 7, 10, and 138, 1959, but he failed to include in such reports 
the trading and positions in his accounts carried in the name 
of the Library Plaza Corporation. 


6. From January 12, 1959, until March 19, 1959, the posi- 
tions in wheat futures on the Chicago Board of Trade in ac- 
counts owned by the respondent exceeded 200,000 bushels in a 
single future and, therefore, he was in a reporting status and 
was required to report to the Commodity Exchange Authority 
with respect to all transactions executed and all positions held 
during the period from January 12, 1959, through March 19, 
1959, for all of his accounts in wheat futures. The respondent 
filed reports with the Commodity Exchange Authority, with 
respect to trading and positions in wheat futures on the Chicago 
Board of Trade in accounts carried in his own name on January 
12, 18, 16, and 29, 1959; February 5, 16, 17, 26, and 27, 1959; 
and March 3, 4, 5, 6, 9, 10, 12, 16, 17, 18, and 19, 1959, but 
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he failed to include in such reports, the trading and positions in 
his accounts carried in the name of the. Library Plaza Corpora- 
tion. 


7. At all times material herein, the respondent was aware 
of his obligations under the Act and the regulations with respect 
to speculative position limits and reporting requirements. During 
February 1956, he held speculative positions in rye futures on 
the Chicago Board of Trade which exceeded the maximum per- 
missible limit, and after notification by the Commodity Exchange 
Authority, he brought himself into compliance by reducing such 
positions. At or about the same time, the Commodity Exchange 
Authority furnished him with written information as to the 
speculative position limits applicable to regulated commodities, 
and notified him that the holding of positions in excess of such 
limits constitutes a violation of the Act. 


8. On April 14, 1958, a complaint was filed pursuant to 
§ 6(b) of the Act alleging that from December 31, 1957, through 
February 21, 1958, the respondent, Goodman, held total specu- 
lative net long positions in the March 1958 rye future, and 
total speculative net long position in all rye futures combined, 
on the Chicago Board of Trade which resulted in positions in 
excess of the maximum permissible quantity of 500,000 bushels, 
in violation of § 4a of the Act (7 U.S.C. §6a), and the order 
of the Commodity Exchange Commission establishing limits 
on positions and trading in rye for future delivery (17 CFR 
§ 150.3). The complaint also alleged that from December 31, 
1957, through February 21, 1958, he was in a reporting status 
and was required to report to the Commodity Exchange Author- 
ity with respect to all transactions executed and all positions 
held for his account in all rye futures on all boards of trade 
during such period, and failed or refused to report such pur- 
chases and sales and the resulting positions to the Commodity 
Exchange Authority, in violation of § 4i of the Act (7 U.S.C. 
§ 6i), and the rules and regulations issued by the Secretary (17 
CFR §§ 2.10, 2.11, 2.12, and 2.21). The Judicial Officer found 
that he violated the Act and the regulations, as alleged in the 
complaint, and on October 12, 1959, the Judicial Officer issued 
an order requiring all contract markets to refuse all trading 
privileges to the respondent for a period of 20 days (18 A.D. 
1121). On appeal, the order of the Judicial Officer as sustained 
(Goodman Vv. Benson, 286 F. 2d 896 (C. A. 7)). 


evan" ~~ we we fet EO 


J 





BENEDICT K. GOODMAN 105 
Cite as 21 A.D. 101 


CONCLUSIONS 


Section 4a of the Act (7 U.S.C. § 6a) directs the Commodity 
Exchange Commission to “fix such limits on the amount of 
trading under contracts of sale of * * * [a] commodity for future 
delivery on or subject to the rules of any contract market which 
may be done by any person as the commission finds is necessary 
to diminish, eliminate, or prevent” burdens on interstate com- 
merce caused by excessive speculation. The “limit on the maxi- 
mum net long or net short position which any person may hold 
or control in soybeans on or subject to the rules of any one 
contract market is 2,000,000 bushels in any one future or in all 
futures combined” (17 CFR § 150.4). The facts described in 
Finding of Fact No. 3 demonstrate that the respondent violated 
§ 4a of the Act and § 150.4 of the regulations issued by the Com- 
modity Exchange Commission. 


It is provided in § 4i of the Act that it “shall be unlawful for 
any person to make any contract for the purchase or sale of any 
commodity for future delivery on or subject to the rules of any 
contract market unless such person shall report or cause to be 
reported to the properly designated officer in accordance with 
the rules and regulations of the Secretary of Agriculture * * * 
whenever such person shall directly or indirectly have or obtain 
a long or short position in any commodity or in any future of 
such commodity, equal to or in excess of such amount as shall 
be fixed from time to time by the Secretary of Agriculture” 
(7 U.S.C. § 61). The amount fixed by the Secretary of Agricul- 
ture for filing reports as to trading and positions in grain fu- 
tures is 200,000 bushels (17 CFR § 2.21). The facts set forth in 
Finding of Fact Nos. 4 through 6 demonstrate that on numerous 
occasions during the period from November 5, 1958, through 
April 20, 1959, the respondent (1) failed to file required reports 
with respect to his trading and positions in soybean futures, and 
(2) filed reports with respect to his trading and positions in 
soybean and wheat futures, but failed to include in such reports 
trading and positions in his accounts carried in the name of the 
Library Plaza Corporation, in violation of § 4i of the Act (7 
U.S.C. § 6i), and §§ 2.10, 2.11, 2.12, and 2.21 of the regulations 
issued by the Secretary (17 CFR §§ 2.10, 2.11, 2.12, and 2.21). 

The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
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proposed sanction is adequate and that the prompt entry, with- 
out further proceedings, of the order to which the respondent 
has consented will constitute a satisfactory disposition of this 
case as against the said respondent, serve the public interest, 
and effectuate the purposes of the Act. The complainant, there- 
fore, recommends that the stipulation and waiver submitted by 
the respondent be accepted and that the proposed order be issued. 
It is so concluded. 


ORDER 


Effective March 12, 1962, all contract markets shall refuse all 
trading privileges to Benedict K. Goodman for a period of one 
year, such refusal to apply to all trading done and positions 
held by the said Benedict K. Goodman directly or indirectly. 


—_—_—_—> 


(No. 7591) 


In re GEORGE ASH, d/b/a GEORGE ASH PACKING COMPANY. P&S 
Docket No. 2672. Decided February 5, 1962. 


Packer—Meat Grading—Cease and Desist— 
Consent Order 


Respondent consented to an order requiring him to cease and desist from 
engaging in the complained of practices. 


Mrs. Dona S. Kahn, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on February 5, 1962, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture, charging 
respondent with violations of section 202(a) of the Act (7 U.S.C. 
192(a)). 

Respondent filed a stipulation in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
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the hearing examiner, and consents to the issuance of a specified 
order, with findings and conclusions for the purpose of this pro- 
ceeding only based on all allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual doing business as the George 
Ash Packing Company, with his principal office and place of 
business located at 310 North Peoria Street, Chicago, Illinois. 
Respondent is now, and was at all times material herein, a packer 
within the meaning of the Act and subject to the provisions of 
the Act, in that respondent, at all times material herein, engaged 
in the business of manufacturing or preparing meat for sale 
and shipment in commerce. 


2. Respondent, on or about May 31, 1961, in the course and 
conduct of his business of manufacturing or preparing meat for 
sale and shipment in commerce, paid a Federal Meat Grader 
employed by the United States Department of Agriculture and 
assigned to respondent’s plant to perform official duties, $175 to 
stamp, brand, or otherwise mark with the official grade identi- 
fication “U.S.D.A. Choice,” quantities of meat which did not 
qualify for such grade under the standards established therefor 
by the Department of Agriculture, and sold and shipped in com- 
merce a portion of such meat to various purchasers. 


CONCLUSIONS 
The facts as set forth in Finding of Fact 2 constitute a viola- 
tion of the provisions of section 202(a) of the Act (7 U.S.C. 
192(a)). 
Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, individually or in any other manner, shall cease 
and desist from: 

1. Giving, or offering to give, gratutities to Federal Meat 
Graders employed by the United States Department of Agricul- 
ture. 
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2. Using any improper means to influence or cause, or at- 
tempt to influence or cause, Federal Meat Graders employed by 
the United States Department of Agriculture, to stamp, brand, 
or otherwise mark meat to show a grade under the standards 
established by the Department of Agriculture, other than the 
true official grade of such meat under such standards. 


3. Selling or shipping in commerce meat which respondent 
knows has been stamped, branded, or otherwise marked to show 
a grade under the standards established by the Department of 
Agriculture, other than the true official grade of such meat under 
such standards. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
respondent. 


(No. 7592) 


In re MIKE O’CONNOR, d/b/a ECONOMY LIVE STOCK COMMISSION 
COMPANY. P&S Docket No. 2576. Decided February 5, 1962. 


Solvency—Suspension Terminated 


The suspension of respondent as a registrant under the act is terminated as 
respondent is now solvent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), an order was issued October 26, 1961, in part, suspending 
respondent as a registrant under the act for a period of 60 days 
and thereafter until respondent demonstrates that he is no longer 
insolvent. On February 5, 1962, complainant recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the act as it appears that respond- 
ent presently is not insolvent. 

Accordingly, the suspension of respondent as a registrant 
under the act in the order of October 26, 1961, is hereby termin- 
ated. 


Copies hereof shall be served upon the parties. 
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(No. 7593) 


In re ST. JOSEPH STOCK YARDS COMPANY. P&S Docket No. 298. 
Decided February 6, 1962. 


Modification of Rates and Charges 


Respondent is authorized to make the requested changes in its current sched- 
ule of rates and charges. 


Mr. Harold Carter, for Packers and Stockyards Division, Agricultural Mar- 
keting Service. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on April 3, 1961 (20 A.D. 
342), continuing in effect to and including May 1, 1963, an order 
issued on May 12, 1959 (18 A.D. 458), authorizing assessment 
of the current temporary schedule of rates and charges. 


On January 17, 1962, a petition was filed on behalf of the 
respondent requesting authority to modify the current temporary 
schedule of rates and charges in certain respects in order to 
clarify provisions of such schedule. 


Prior to the issuance of the order of May 12, 1959, authorizing 
increases in the rates and charges, notice of the petition there- 
for was published in the Federal Register, and although inter- 
ested persons were afforded an opporunity to indicate a desire 
to be heard in the matter, no interested person notified the hear- 
ing clerk of a desire to be heard. Inasmuch as the present peti- 
tion does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of May 12, 1959, as continued in effect by the order of 
April 3, 1961, is modified so as to authorize the respondent to 
make the changes in the current temporary schedule of rates and 
charges requested in the petition filed on January 17, 1962. 
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The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay is making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
data of signature. 


Copies hereof shall be served upon the parties. 


(No. 7594) 


In re ANSEL BREEDING AND D, C. MONTGOMERY, d/b/a HUNTS- 
VILLE LIVESTOCK AUCTION, AND ANSEL BREEDING, d/b/a COL- 
UMBUS COMMUNITY SALE. P&S Docket No. 2620. Decided 
February 8, 1962. 


Cease and Desist—Consent Order 


Respondents are ordered to cease and desist from engaging in certain viola- 
tions o1 the act and they are also ordered to keep and maintain specified 
records. 

Mr. Robert R. Kimmel, for complainant. Mr. Joe Henbest, of Columbus, Kan- 
sas, for respondent Ansel Breeding. Grouch, Jones, Blair & Cypert, of 
Springdale, Arkansas, for respondent D. C. Montgomery. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 3, 1961, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ents Ansel Breeding and D. C. Montgomery, as partners, are 
registered with the Secretary of Agriculture as a market agency 
buying and selling livestock on a commission basis, and as a 
dealer buying and selling livestock for their own account, at the 
Huntsville Livestock Auction, Huntsville, Arkansas. Respondent 
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Ansel Breeding is registered with the Secretary of Agriculture as 
a market agency selling livestock on a commission basis at the 
Columbus Community Sale, Columbus, Kansas, and as a dealer 
buying and selling livestock in commerce. The complaint charges 
that the respondents violated various provisions of the act and 
the regulations. 


Respondents filed separate amended answers in which they ad- 
mit the material allegations set forth in the complaint, deny that 
they willfully or intentionally violated the act or the regulations, 
allege that they have complied with the bonding requirements of 
the regulations issued under the authority of the act, waive oral 
hearing, and consent to the issuance of a specified order. Com- 
plainant has recommended that the order consented to by the 
respondents be issued. At the request of the complainant, official 
notice has been taken of the Department’s records concerning 
respondents’ present partnership registration under the act. 


FINDINGS OF FACT 


1. The Huntsville Livestock Auction stockyard, Huntsville, 
Arkansas, hereinafter referred to as the Huntsville stockyard, 
is now, and was at all times material herein, a posted stockyard 
subject to the provisions of the act. 


2. The Columbus Community Sale stockyard, Columbus, 
Kansas, hereinafter referred to as the Columbus stockyard, is 
now, and was at all times material herein, a posted stockyard 
subject to the provisions of the act. 


3. Respondents Ansel Breeding and D. C. Montgomery, as 
partners, are registered with the Secretary of Agriculture as a 
market agency buying and selling livestock on a commission 
basis, and as a dealer buying and selling livestock for their own 
account, at the Huntsville stockyard, and since October 17, 1961, 
respondents have been so registered. Prior to October 17, 1961, 
and at all times material herein, said respondents and C. N. 
Watson were registered with the Secretary of Agriculture as 
partners engaging in the business of a market agency buying and 
selling livestock on a commission basis, and of a dealer buying 
and selling livestock for their own account, at the Huntsville 
stockyard. 


4. Respondents Breeding and Montgomery are, and were at 
all times material herein, copartners engaged in the business of 











112 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 110 


buying and selling livestock on a commission basis, and of buying 
and selling livestock for their own account, at the Huntsville 
stockyard. During the period from June 6, 1960, to January 1, 
1961, prior to the times material herein, said respondents and C. 
N. Watson were copartners engaged in the business of buying 
and selling livestock on a commission basis, and of buying and 
selling livestock for their own account, at the Huntsville stock- 


yard. 


5. Respondent Breeding is registered with the Secretary of 
Agriculture as a market agency selling livestock on a commission 
basis at the Columbus stockyard, and as a dealer buying and 
selling livestock for his own account in commerce, and at all 
times material herein said respondent was so registered. 


6. Respondent Breeding is now, and was at all times material 
herein, engaged in the business of selling livestock on a com- 
mission basis at the Columbus stockyard, and of buying and 
selling livestock for his own account in commerce. 


7. Respondents Breeding and Montgomery, at the Huntsville 
stockyard, on or about the dates and in the fourteen transactions 
set forth in paragraph III of the complaint, and at divers other 
times during the period January 10, 1961, through April 25, 
1961, sold livestock consigned to them for sale on a commission 
basis to George McKee, notwithstanding that respondents knew 
that George McKee was a trading partner of respondent Ansel 
Breeding and was purchasing such livestock for speculative re- 
sale and sharing the profits realized from the resale of such live- 
stock with respondent Ansel Breeding. 


8. Respondents Breeding and Montgomery, at the Huntsville 
stockyard, during the period from January 1, 1961, through June 
30, 1961, used the proceeds received from the sale of consigned 
livestock for purposes of their own and for purposes other than 
the faithful and prompt accounting for and payment of such por- 
tion thereof as may have been due the consignors of livestock. 
As a result thereof, said respondents incurred the following 
deficits in their account for shippers’ proceeds: $1,557.39 as of 
March 28, 1961, and $313.62 as of June 30, 1961. 


9. Respondents Breeding and Montgomery, since April 25, 
1961, to October 16, 1961, knowingly engaged in market agency 
and dealer operations at the Huntsville stockyard without fur- 
nishing and maintaining reasonable bonds, or the equivalents 
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thereof, to secure the performance of their obligations incurred 
in the course of such market agency and dealer operations, as 
required by the act and the regulations. 


10. Respondents Breeding and Montgomery, in connection 
with the 14 transactions referred to in Finding of Fact 7 hereof, 
issued accounts of sale to the livestock consignors which failed 
to disclose that respondent Ansel Breeding had a financial inter- 
est in the purchase of the livestock involved. Copies of such 
accounts of sale were made a part of said ae 
accounts, records, and memoranda. 


11. Respondent Breeding, since June 27, 1961, to October 16, 
1961, knowingly engaged in market agency operations at the 
Columbus stockyard, and in dealer operations in commerce, with- 
out furnishing and maintaining reasonable bonds, or the equiva- 
lents thereof, to secure the performance of his obligations 
incurred in the course of such market agency and dealer opera- 
tions, as required by the act and the regulations. 


CONCLUSIONS 

By reason of the facts set forth in Finding of Fact 7 hereof, 
respondents Breeding and Montgomery violated sections 307 and 
312(a) of the act (7 U.S.C. 208, 213(a)) and section 201.57 of 
the regulations (9 CFR 201.57). 

By reason of the facts set forth in Finding of Fact 8 hereof, 
respondents Breeding and Montgomery violated sections 307 
and 312(a) of the act (7 U.S.C. 208, 213(a)) and sections 
201.40 and 201.41 of the regulations (9 CFR 201.40, 201.41). 


By reason of the facts set forth in Finding of Fact 9 hereof, 
respondents Breeding and Montgomery violated sections 307 and 
312(a) of the act (7 U.S.C. 208, 213(a)) and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29, 201.30). 


By reason of the facts set forth in Finding of Fact 10 hereof, 
respondents Breeding and Montgomery violated sections 307, 
312(a), and 401 of the act (7 U.S.C. 208, 213(a)), 221) and 
sections 201.43 and 201.47 of the regulations (9 CFR 201.43, 
201.47). 

By reason of the facts set forth in Finding of Fact 11 hereof, 
respondent Breeding violated sections 307 and 312(a) of the 
act (7 U.S.C. 208, 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondents have consented to the issuance of a 
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specified order and complainant has recommended that the order 
consented to by respondents be issued, the order will be issued. 


ORDER 


Respondents, individually or as partners, shall cease and desist 
from: 

(a) Entering into, or permitting their agents or employees 
to enter into, any agreement, relationship, or association with 
other parties whereby the respondents, or their agents or em- 
ployees, share, directly or indirectly, in profits realized from the 
resale of livestock purchased out of consignments. 


(b) Operating as a market agency buying or selling livestock 
on a commission basis, or as a dealer buying or selling livestock 
for their own account, without furnishing and maintaining rea- 
sonable bonds, or the equivalents thereof, in conformity with the 
act and the regulations. 


(c) Issuing accounts of sale to a livestock consignor which 
fail to show, when such is the case, that respondents, or their 
agents or employees, have a financial interest in the purchase of 
the consignor’s livestock. 


Respondents, individually or as partners, are hereby ordered 
and directed to deposit the gross proceeds resulting from the sale 
of livestock handled on a commission or agency basis in a separ- 
ate bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by a similar identifying designation. Such account 
shall be drawn on only for payment of the net proceeds to the 
consignor or shipper, or such other person or persons whom re- 
spondents have knowledge is entitled thereto, and to obtain there- 
from the sums due respondents as compensation for their serv- 
ices, as set out in their individual or partnership tariffs, and for 
such sums as are necessary to pay all legal charges against the 
consignment of livestock which respondents, in their capacity as 
agents, may be required to pay for and on behalf of the con- 
signor. In ail other respects, respondents shall maintain such ac- 
count in conformity with the provisions of section 201.42 of the 
regulations. 

Respondents, individually or as partners, are hereby ordered 
and directed to keep, as part of their accounts, records, and 
memoranda, a full, true copy of each account of sale issued to a 
livestock consignor. 


Copies hereof shall be served upon the parties and this order 
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shall become effective on the sixth day after service hereof upon 
respondents. 


(No. 7595) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
ILLINOIS. P&S Docket No. 402. Decided February 8, 1962. 


Modification of Rates and Charges 


Respondents are authorized to make the requested changes in their schedule 
of rates and charges. 

Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Messrs. L. Alton Denslow and Joseph O. Parker, of 
Washington, D. C. for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on December 21, 1961 
(20 A.D. 1239), continuing in effect to and including February 
28, 1962, an order issued on December 16, 1959 (18 A.D. 1396), 
authorizing assessment of the current temporary schedule of 
rates and charges. 

On December 11, 1961, a petition was filed on behalf of the 
respondents requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects. Notice of the petition and its contents was published 
in the Federal Register on January 4, 1962 (27 F.R. 55), and, 
although interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person noti- 
fied the hearing clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in 
effect to and including February 26, 1963, unless modified or 
extended by further order before that date. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
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as requested in the petition filed on December 11, 1961, and to 
assess such current schedule, as so modified, during the life of 
this order. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including February 28, 
1963, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 7596) 


In re JAMES ALLAN & SONS et al. P&S Docket No. 2612. Decided 
February 13, 1962. 


Packer—Cease and Desist—Consent Order 


Respondent The Rath Packing Company, for settlement purposes only, con- 
sented to a cease and desist order with respect to the charges set out in 
paragraph II of the complaint. 


Mr. Lowell Miller, for complainant. Respondent The Rath Packing Company 
pro sé. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on Septem- 
ber 14, 1961, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, acting under authority delegated 
by the Secretary of Agriculture. The complaint alleges that re- 
spondent The Rath Packing Company, hereinafter referred to as 
Rath, and certain other respondents, have violated various pro- 
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visions of the act and the regulations thereunder, On February 
5, 1962, the hearing examiner, in a ruling on motions of certain 
respondents, directed that the charges set forth in paragraph II 
of the complaint be severed from the charges set forth in para- 
graph III of the complaint and that separate proceedings, hear- 
ings, and hearing records be had with respect to each. On Febru- 
ary 7, 1962, the hearing examiner ruled that the proceeding with 
respect to the paragraph II charges be designated as P&S Docket 
No. 2612-A and the proceeding with respect to the paragraph III 
charges be designated as P&S Docket No. 2612-B. 


On February 13, 1962, Rath filed an amended answer with 
respect to the proceeding now designated as P&S Docket No. 
2612-A. In such amended answer Rath (1) admits the jurisdic- 
tional facts alleged in the complaint with respect to Rath, (2) 
waives oral hearing, the report of the hearing examiner, and the 
inclusion in the final order of the Secretary of Agriculture of 
any findings of fact other than jurisdictional facts, and (3) con- 
sents to the entry of a specified order, which order shall have 
the same force and effect as if entered after full hearing and 
shall become effective upon the first day after service upon Rath. 
Rath’s amended answer also states that the amended answer is 
for settlement purposes only and does not constitute an admis- 
sion by Rath that it has violated the act or regulations as alleged 
in the complaint. Complainant has recommended that the order 
consented to by Rath be entered. 


FINDINGS OF FACT 


1. Respondent Rath is a corporation organized and existing 
under the laws of the State of Iowa, with its general offices 
located at Elm and Sycamore Streets, Waterloo, Iowa. 

2. Rath is now, and at all times material herein was, a packer 
within the meaning of that term as defined in the act. 

8. Respondent Rath for the past several years has purchased 
sheep and lambs in commerce for purposes of slaughter. 


CONCLUSIONS 
asian 
Section 202.5(b) of the rules of practice governing proceed- 
ings under the act provides: 


§ 202.5 Stipulations and consent orders ... (b) Con- 
sent Order. At any time after the issuance of the mov- 
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ing paper and prior to the hearing in any proceeding 
the Secretary, in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the re- 
spondent must submit, for filing in the record, a stipula- 
tion or statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. Upon a record 
composed of the complaint and the stipulation or agree- 
ment consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall 
have the same force and effect as an order made after 
oral hearing. 


The amended answer filed by Rath comes within the provisions 
of the above section and may serve as the basis for the entry of 
a consent order. The facts admitted by Rath are set forth in the 
findings of fact and are sufficient to subject Rath to the jurisdic- 
tion of the Secretary of Agriculture under the provisions of the 
above section. 


Rath has agreed to the entry of a specified cease and desist 
order and complainant has recommended that the order con- 
sented to by Rath be entered. Accordingly, the order will be 
issued. 


ORDER 


Respondent The Rath Packing Company, and its officers, 
agents, and employees, directly or through any corporate or 
other device, shall cease and desist from: 


1. Agreeing or arranging with any competitive buyer 
engaged in the purchase of sheep or lambs to refrain 
from bidding on sheep or lambs against such buyer. 


2. Agreeing or arranging with any competitive buyer 
engaged in the purchase of sheep or lambs concerning 
prices to be paid to others for sheep or lambs. 


3. Purchasing sheep or lambs pursuant to or in accord- 
ance with any agreement or arrangement specified 
herein. 


4. Having or maintaining any financial interest in, or 
participating in the management or operation of, the 
sheep or lamb buying or selling operations of any 
market agency or dealer as defined in the act: Pro- 
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vided, that this paragraph 4 shall not apply to normal 
business relationships between respondent and any of- 
ficer or employee of respondent. 


This order shall become effective upon the first day after 
service upon Rath. 


(No. 7597) 


In re DAVENPORT PACKING Co., INC. RUDOLPH LIPKOWITZ AND 
SEYMOUR LIPKOWIT2Z, P&S Docket No. 2572. Decided February 
13, 1962. 


Packer—Cease and Desist—Consent Order 


Respondents are ordered to cease and desist from purchasing livestock in 
commerce when respondents are in an insolvent financial condition. 


Mr. Robert R. Kimmel, for complainant. Mr. Robert H. White, of Geneseo, 
Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on June 2, 1961, by the Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint, which was 
amended on August 2, 1961, charges that the respondents, a cor- 
porate packer and its officers, caused a Federal meat grader 
to misgrade meat and sold and shipped such misgraded meat in 
commerce, purchased livestock in commerce while the corporate 
respondent’s current liabilities exceeded its current assets, and 
failed to keep adequate records as to their operations. 


On December 13, 1961, complainant, by amendment of the 
complaint, withdrew the charge that respondents had caused a 
Federal meat grader to misgrade meat and the parties entered 
into a stipulation in which the respondents admit the jurisdic- 
tional allegations contained in the complaint, neither admit nor 
deny the remaining allegations contained in the complaint, waive 
oral hearing and consent to the issuance of a specified order with 
findings of fact and conclusions based upon the allegations con- 
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tained in the complaint. Complainant has recommended that the 
order consented to by the respondents be issued. 








































FINDINGS OF FACT 


1. Respondent Davenport Packing Co., Inc., hereinafter re- 
ferred to as Davenport, is a corporation organized and existing 
under the laws of the State of Iowa with its principal office 
and place of business located at 1st Street and 8th Avenue, Milan, 
Illinois. Respondent Davenport is, and at all times material here- 
in was, a packer within the meaning of the act and subject to 
the provisions of the act, in that said respondent is, and at all 
times material herein was, engaged in the business of buying 
livestock in commerce for purposes of slaughter and of prepar- 
ing meats for sale or shipment in commerce. 


2. Respondent Rudolph Lipkowitz is, and at all times mater- 
ial herein was, president and treasurer of respondent Davenport 
and controlling stockholder of said respondent. 


3. Respondent Seymour Lipkowitz is, and all times material 
herein was, vice-president and secretary of respondent Daven- 
port and in charge of the operation of said respondent. 


4. Respondents Rudolph Lipkowitz and Seymour Lipkowitz 
formulate, direct, and control the policies and practices of re- 
spondent Davenport, and at all times material herein did formu- 
late, direct, and control the policies and practices of said re- 
spondent. 


5. Respondent Davenport and respondents Rudolph Lipkowitz 
and Seymour Lipkowitz, individually and as officers of respond- 
ent Davenport, on or about the dates and in the six transactions 
set forth in amended paragraph II of the amended complaint, 
slaughtered livestock purchased in commerce. The meat obtained 
from such livestock was stamped, branded, or otherwise marked 
“U.S.D.A. Choice” by a Federal meat grader employed by the 
United States Department of Agriculture and assigned to respond- 
ent Davenport’s plant to perform official duties. Respondents 
sold such meat as “U.S.D.A. Choice” and shipped such meat in 
commerce. In connection with all such commerce, respondents 
knew that such meat had not been officially graded ‘“U.S.D.A. 
Choice,” and could not meet the standards established therefor 
by the Department of Agriculture. 


6. Respondent Davenport, under the direction and control 








DAVENPORT PACKING CO. et al. 121 
Cite as 21 A.D. 119 


of respondents Rudolph Lipkowitz and Seymour Lipkowitz, since 
March 1960, to August 2, 1961, the date of issuance of the 
amended complaint in this proceeding, purchased livestock in 
commerce while insolvent without paying for such livestock at the 
time of purchase. Specifically, since March 1960, to August 2, 
1961, said respondents purchased for the corporate respondent’s 
slaughtering operations substantial numbers of livestock at the 
posted stockyards referred to in paragraph III of the amended 
complaint. Throughout this period said corporate respondent’s 
current liabilities exceeded its current assets; for example, as of 
March 31, 1960, March 31, 1961, and May 31, 1961, said corpor- 
ate respondent’s current liabilities exceeded its current assets by 
$99,892.67, $227,019.32 and $373,739.82, respectively. Notwith- 
standing the corporate respondent’s financial condition, respond- 
ents did not pay the purchase price of such livestock at the time 
of purchase. Said respondents, in fact, withheld payment in set- 
tlement of the corporate respondent’s livestock purchases at the 
posted stockyards referred to in paragraph III of the amended 
complaint, for periods ranging from 7 to 22 days. 


7. Respondent Davenport and respondents Rudolph Lipkowitz 
and Seymour Lipkowitz, individually and as officers of respond- 
ent Davenport, during the years 1957, 1958, and 1959, failed 
to keep such accounts, records, and memoranda as would fully 
and correctly disclose all transactions involved in their business, 
in that said respondents failed to keep records showing (a) all 
sales of meat at respondent’s plant to employees and other per- 
sons and (b) all gifts of meat or other things of value to em- 
ployees and other persons connected with the operation of re- 
spondents’ business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 5 and 6 
hereof, respondents have violated the provisions of section 
202(a) of the act (7 U.S.C. 192(a)). 

By reason of the facts set forth in Finding of Fact 7 hereof, 
respondents have violated the provisions of section 401 of the act 
(7 U.S.C. 221). 

Inasmuch as respondents have consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondents be issued, the order will be issued. 
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ORDER 


Respondent Davenport Packing Co., Inc., and respondents Ru- 
dolph Lipkowitz and Seymour Lipkowitz, individually and as 
officers of respondent corporation, and respondents’ respective 
representatives, agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 


1. Purchasing livestock in commerce while in an insolvent 
financial condition: Provided, That nothing herein contained 
shall prevent respondents from purchasing livestock in com- 
merce while in an insolvent financial condition if the purchase 
price of such livestock is paid in full at the time of purchase. 


2. Selling or shipping in commerce meat which respondents 
know has been willfully stamped, branded, or otherwise marked 
to show a grade under the standards established by the De- 
partment of Agriculture, other than the true official grade of 
such meat under such standards. 


Respondent Davenport Packing Co., Inc., and respondents 
Rudolph Lipkowitz and Seymour Lipkowitz, individually and as 
officers of respondent corporation, are hereby ordered and directed 
to establish and maintain as part of the accounts, records, and 
memoranda, relating to their business, full, complete, and ac- 
curate records showing (1) all sales of meat at their packing 
plant to employees and other persons, and (2) all gifts of meat 
or other things of value to employees and other persons con- 
nected with the operation of respondents’ meat packing business. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
respondents. 


(No. 7598) 


In re L. M. KYNER. P&S Docket No. 2675. Decided February 13, 
1962. 


Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring him to cease and 
desist from the complained of practice. 


Mr. Lowell Miller, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on Febru- 
ary 13, 1962, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, acting under authority delegated 
by the Secretary of Agriculture. The complaint alleges that re- 
spondent L. M. Kyner has violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.70 of the regulations thereunder 
(9 CFR 201.70). Respondent has filed a stipulation in which he 
(1) admits the jurisdictional facts set forth in the complaint, 
(2) waives oral hearing, the report of the hearing examiner, and 
the inclusion in the final order of the Secretary of Agriculture 
of any findings of fact other than jurisdictional facts, and (3) 
consents to the entry of a specified order, which order shall have 
the same force and effect as if entered after full hearing and 
shall become effective upon the sixth day after service upon re- 
spondent. Respondent’s stipulation also asserts that the stipula- 
tion is for settlement purposes only and does not constitute an 
admission by respondent that he has violated the act as alleged 
in the complaint. Complainant has recommended that the order 
consented to by respondent be entered. 


FINDINGS OF FACT 


1. Respondent is an individual whose business address is 512 
Terrace Drive, Waterloo, Iowa. 


2. Respondent is, and at all times material herein was, in 
charge of sheep and lamp purchases for The Rath Packing Com- 
pany, Waterloo, Iowa, a packer subject to the provisions of the 
Act. Respondent is registered with the Secretary of Agriculture 
under the Act as a dealer to buy cattle and sheep for slaughter 
only. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceed- 
ings under the Act provides: 


§ 202.5 Stipulations and consent orders ... (b) Con- 
sent Order. At any time after the issuance of the mov- 
ing paper and prior to the hearing in any proceeding 
the Secretary, in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the 
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respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least 
those facts necessary to the Secretary’s jurisdiction and 
agrees that an order may be entered against him. Upon 
a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may 
enter the order consented to by the respondent, which 
‘shall have the same force and effect as an order made 
after oral hearing. 


The stipulation filed by respondent comes within the provisions 
of the above section and may serve as the basis for the entry 
of a consent order. The facts admitted by respondent are set 
forth in the findings of fact and are sufficient to subject respond- 
ent to the jurisdiction of the Secretary of Agriculture under the 
provisions of the above section. 


Respondent has agreed to the entry of a specified cease and 
desist order and complainant has recommended that the order 
consented to by respondent be entered. Accordingly, the order 
will be issued. 


ORDER 


Respondent L. M. Kyner, individually or otherwise, shall cease 
and desist from having or maintaining any financial interest in, 
or participating in the management or operation of, the sheep or 
lamb buying or selling operations of any market agency or 
dealer, or any representative of a packer: Provided, that this 
order shall not apply to normal business relationships between 
Kyner and any salaried buyer employed by him or his empioyer, 
or prevent Kyner from engaging in any business covered by a 
registration issued pursuant to the provisions of the act. 


This order shall become effective upon the sixth day after 
service upon respondent. 


(No. 7599) 


In re JOSEPH L. MITCHELL, d/b/a LA SALLE COUNTY LIVESTOCK 

MARKETING CENTER. P&S Docket No. 2520. Decided February 
13, 1962. 
Inference—Evidence—Shrinkage 


Only reasonable inference to be drawn from large amount of difference in 
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weight upon reweighing of livestock sold and weighed by respondent is 
that initial weighing by respondent did not reflect true and correct 
weight and was false as the evidence indicates that the livestock could 
not have experienced such a rapid weight loss or shrink under condi- 
tions involved. 


False Weighing—False Records—Violations of Act 


Respondent’s weighing of livestock falsely, the recording of false and incor- 
rect weights on scale tickets and invoices and the collection for the live- 
stock on the basis of such false weights constitute willful violations of 
the act and the regulations issued thereunder. 

Mr. Jerome S. Ducrest, for complainant. Anderson & Anderson, of Earlville, 
Illinois, and Berry & O’Connor, of Streator, Illinois, for respondent. Mr. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed December 22, 1960, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent operates the La Salle County Livestock Marketing Center 
stockyard, Ottawa, Illinois, a posted stockyard subject to the 
provisions of the act and he is registered with the Secretary 
under the act as a market agency to buy and sell livestock on 
a commission basis and as a dealer to buy and sell livestock for 
his own account, at the stockyard. The complaint alleges that 
respondent, at the stockyard, in connection with the sale of 
cattle, weighed the cattle at more than their true and correct 
weight, that he issued scale tickets and invoices in connection 
with such sales transactions showing weights greater than the 
true and correct weights, copies of which were made a part of 
the accounts and records of respondent, and that he charged and 
collected for the cattle on the basis of such false and incorrect 
weights. On January 12, 1961, respondent filed an answer ad- 
mitting the jurisdictional allegations in the complaint but deny- 
ing all other allegations and specifically denying that he had vio- 
lated the act and the regulations issued thereunder. 


An oral hearing was held March 8, 9, and 10, 1961, in Ottawa, 
Illinois, before Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. At the 
hearing complainant was represented by Jerome Ducrest, Office 
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of the General Counsel, United States Department of Agricul- 
ture. Respondent was represented by John A. Berry, Attorney at 
Law, Streator, Illinois, and T. M. Anderson and T. M. Anderson, 
Jr., Attorneys at Law, Earlville, Illinois. Seventeen witnesses ap- 
peared and testified for complainant and 40 exhibits were offered 
and received on behalf of complainant. Nine witnesses appeared 
and testified for respondent and 3 exhibits were offered and re- 
ceived on behalf of respondent. After the hearing the parties 
filed briefs. On September 8, 1961, the hearing examiner filed 
a report containing proposed findings of fact and conclusions 
and recommending that respondent be found to have violated the 
act as charged. The examiner further recommended that re- 
spondent be suspended as a registrant under the act for a period 
of 120 days and that he be ordered to cease and desist from the 
violations of the act found in the report and to keep accounts, 
records, and memoranda which correctly disclose all transactions 
involved in his business under the act. Respondent filed excep- 
tions to the hearing examiner’s report and oral argument upon 
such exceptions was held before the Judicial Officer December 
12, 1961, in Washington, D. C. 


FINDINGS OF FACT 


1. The La Salle County Livestock Marketing Center stock- 
yard, Ottawa, Illinois, is and was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondent, Joseph L. Mitchell, is an individual doing 
business as La Salle County Livestock Marketing Center, whose 
business address is Route 1, Ottawa, Illinois. Respondent is, and 
was at all times mentioned herein, registered with the Secretary 
under the act as a market agency to buy and sell livestock on a 
commission basis and as a dealer to buy and sell livestock for his 
own account, at the stockyard. 


3. Respondent sold in commerce at the stockyard 20 “Mon- 
tana steers” in his capacity as a dealer on each of the days 
September 28, October 12 and 13, 1960, to Fred Bend, Sr., and 
one of his sons on the basis of the weight of such steers at the 
stockyard. Respondent weighed the steers and stamped the 
weights on stockyard scale tickets. The weighing operations were 
performed by respondent on a Howe pipe-lever type scale which, 
when tested October 13, 1960, was found to be slightly out of 
tolerance but not to the extent that the scale would be barred 
from further use until it was repaired or replaced. 
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4. The three separate lots of 20 steers sold to the Bends by 
respondent, as set forth in Finding of Fact 3, were picked up by 
employees of complainant at the stockyard immediately after 
they had been weighed by respondent and hauled 14.5, 11, and 
11 miles, respectively, to the La Salle County Livestock Market- 
ing Association in 35-40, 35, and 35 minutes, respectively. After 
each such hauling operation the bedding in the interior of the 
truck was examined by complainant’s employees. There was no 
excessive amounts of urine or manure then in the truck. The 
steers were then reweighed on a Government supervised scale 
owned by and located at the La Salle County Livestock Market- 
ing Association, a registered dealer under the act. Such reweigh- 
ings were performed by an experienced and qualified specialist 
in the field of scales and weights on a platform type Fairbanks- 
Morse Scale Company truss-lever type scale equipped with a 
Spinks balance indicator, which when tested October 13, 1960, 
was found to be in tolerance. Before each of the series of re- 
weighings September 28, October 12 and 13, 1960, the scale 
specialist balanced the scale, and after each separate weighing 
operation he rechecked the balance of the scale. The times which 
elapsed between the first and second weighings of the 60 stcers, 
the results of each weighing, and the differences between the 
weighings are as follows: 


Difference be- 




















Elapsed time Reweighing tween 1st & 2d 
Date between 1st & Respondent’s by weighings 
1960 2d weighings weights Complainant  (lbs.) (%) 
7,735 7,440 
7,765 7,540 
9-28 1 hr. 30 min. 15,500 14,980 520 8.35 
7,675 7,175 
7,350 7,015 
10-12 42 min. 15,025 14,190 835 5.56 
6,950 6,705 
6,995 6,460 
10-13 40 min. 13,945 13,165 780 5.59 


The pertinent weights recorded upon stockyard scale tickets by 
respondent October 12 and 13, 1960, were false and incorrect. 


5. Respondent, in connection with the sale transactions de- 
scribed in Finding of Fact 3, issued invoices to the purchasers of 
the steers, showing, with respect to the sales of October 12 and 
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13, 1960, weights more than the true and correct weights of the 
steers, copies of which were made a part of respondent’s ac- 
counts and records, and charged and collected from the pur- 
chasers of the steers on the basis of such false and incorrect 
weights. 


6. On September 29 and October 5, 1960, the Bends pur- 
chased 20 western steers in the 700 pound class from Henry 
Steele & Co., Montgomery, Illinois, and the Western Cattle Co., 
Mendota, Illinois, respectively, registered dealers under the act. 
The steers were hauled by employees of complainant, 8 and 20 
miles, respectively, in 30 and 67 minutes, respectively, and were 
then reweighed by a scale expert. The scales involved in such 
weighing and reweighing operations were Government super- 
vised and tested and were in tolerance. The results of such 
weighings are as follows: 





Difference be- 
Reweighing tween 1st & 2d 


Date Dealer from Purchase by weighings 

1960 whom purchased weight Complainant (lbs.) (%) 
9-29 Henry Steele & Co. 14,725 14,580 145 .98 
10-5 Western Ctl. Co. 14,640 14,540 100 .68 


7. Tests of animal weight loss in transit were conducted by 
employees of complainant through the facilities of and with the 
assistance of personnel of three registrants under the act in the 
northwestern portion of Illinois. In each instance 20 “western 
steers” in the 700 pound class were weighed, hauled distances 
varying from 11 to 16 miles in periods of time varying from 
33 to 74 minutes, and then reweighed on the same scale. The 
results of the tests are as follows: 


Difference be- 


Date of tween 1st & 2d 
Test Original Reweigh weighings 
1960 Facilities used weight weight (lbs.) (%) 

11-20 Henry Steele & Co. 14,445 14,265 180 1.24 

11-20 Henry Steele & Co. 13,925 13,830 95 68 

12-6 Western Cattle Co. 12,670 12,630 40 32 

12-9 Chicago Producers 

Comm. Assn. 13,980 13,930 50 35 
CONCLUSIONS 


The record herein clearly establishes that on three separate 
occasions 20 steers purchased from and weighed by respondent 
were reweighed shortly thereafter and that such livestock then 
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weighed substantially less than the weights recorded by respond- 
ent on his scale at the stockyard. There is no dispute as to the 
accuracy of the scales utilized or the reported results of the 
weighings. The issue or problem herein relates, rather, to the 
differences in results between the first and second weighings of 
the 60 steers involved and the reason or reasons for the differ- 
ences. 


Respondent contends that the differences in weight were 
caused by shrink suffered by the steers between the times of the 
first and second weighings.’ Livestock experiences two kinds of 
shrinkage. Tissue shrink, a decrease in the carcass weight of the 
animal, occurs on long, extended shipments or during long 
periods of fast. Weight loss due to excretory shrink or loss of 
belly fill occurs, in part, during the early part of shipment. By 
reason of the short period of time between the weighing of the 
steers involved on respondent’s scale and the reweighing con- 
ducted by complainant, only this second or latter type of shrink 
is involved herein. 


The record demonstrates that 20 steers purchased from re- 
spondent and weighed by him on three different days weighed 
3.35, 5.56, and 5.59 percent less upon reweighing by complainant 
90, 42, and 40 minutes later, respectively. In absolute terms the 
animals lost a total of 520, 835, and 780 pounds, respectively. 
Respondent would ascribe this relatively large amount of differ- 
ence in weight to shrinkage in the animals involved. We believe, 
however, that the only reasonable inference that may be drawn 
from the evidence presented herein, at least with respect to the 
second and third transactions, that is, the purchases from re- 
spondent October 12 and 13, 1960,? is that the initial weighing 
by respondent did not reflect the true and correct weight of the 
animals as it does not appear to be probable or possible for the 


1 Respondent requested, in effect, that official notice be taken of Circulars Nos. 220 and 
221, entitled, respectively, ‘“‘Shrinkage Is Important’? and “Shrinkage Depends on Where, 
When and What You Market,” and issued by the Montana Agricultural Experiment Station, 
Montana State College, in cooperation with Western States’ Agricultural Experiment Sta- 
tions and the United States Department of Agriculture. These circulars are part of a series 
of three circulars on shrinkage issued by the Montana Agricultural Experiment Station. 
Circular No. 222, entitled “Shrinkage Depends on How You Market,” is the third circular 
in the series. All three circulars are based upon research conducted by the Western Livestock 
Marketing Research Technical Committee and reported in Mimeograph Circular No. 78, “In- 
Transit Shrinkages of Cattle,” issued by Agricultural Experiment Station, University of 
Wyoming in cooperation with the Agricultural Experiment Stations of the Western States 
and the United States Department of Agriculture. Official notice is hereby taken of all four 
circulars, that is, Mimeograph Circular No, 78 and Circulars Nos. 220, 221, and 222. 

2The conclusions which follow are limited to the 40 steers contained in the October 12 
and 18, 1960, purchases unless indicated otherwise. 
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steers to have experienced such a rapid loss of weight or belly 
fill during the short period of time between respondent’s and 
complainant’s weighings under the conditions involved.® 


This conclusion is supported by the testimony of complainant’s 
witness, Dr. Jewell Schlapp, Doctor of Veterinary Medicine, and 
complainant’s trade witnesses and employees, the tests conducted 
by complainant of the shrinkage of weight of comparable ani- 
mals during the period when the 60 steers involved were pur- 
chased and at a later period, and the circulars which have been 
officially noticed herein. See footnote 1. On September 29 and 
October 5, 1960, the Bends purchased 20 western steers in the 
700-800 pound class and after a transportation period compara- 
ble to that experienced by the 40 steers in issue the shrinkage 
of such livestock was 145 and 100 pounds, respectively, or a 
shrinkage in weight of 0.98 and 0.68 percent, a much lower per- 
centage of shrinkage than experienced in the cattle purchased 
from respondent. (See Finding of Fact 6.) The only material 
variables in conditions affecting shrinkage which differed be- 
tween the shrinkage tests conducted September 29 and October 
5, 1960, and the handling of the 40 steers involved herein were 
the cattle themselves and the alleged difference in fill of the 
livestock. The temperature was apparently somewhat comparable 
during the period of the two tests. The test animals had a normal 
fill and the 40 steers involved also appeared to have a normal 
and not an excessive fill. In addition, respondent’s alleged “quick 
fill” method would not appear to warrant the significance which 
respondent ascribes to it. Steers will take on only as much food 
and water as their stomachs and bladders will normally hold. 
We are not concerned herein with forced feeding or watering. 
The fill method employed by respondent does not appear to be 
unique or significantly different from recognized feeding proce- 
dures. Furthermore, Dr. Schlapp testified that if a steer is given 
the opportunity to take on as much water as it wants to drink 
during a 3- or 4-hour period, as was done in respondent’s “quick 
fill” method, urination of more than a gallon of such water fill 
would be excessive if the animal was not handled, and that if 


*The steers were handled with utmost care so as to cause the least possible excitement 
in the animals. The livestock involved were walked and not run from respondent’s scale to 
the truck and from the truck to the scale of the La Salle County Livestock Marketing 
Association. The steers were loaded and unloaded from the truck without commotion or 
excitement. The livestock truck was not overcrowded or underloaded and was driven cautious- 
ly at a moderate rate of speed. The steers were clearly handled in a manner to minimize loss 
of weight due to their transportation. See circulars set forth in footnote 1. 
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handled, by hauling for example, the steer could lose, in effect, 
a maximum of 2 gallons. The veterinarian testified that animals 
suffer their greatest weight loss in the first hour but explained 
that in view of the physiology of the digestive and urinary tracts 
of cattle, it would be impossible for cattle to lose the full amount 
of a fill within an hour after the fill has been taken in. That the 
animals involved did not so lose their fill is further supported by 
the testimony of complainant’s employees who examined the 
bedding in the truck in which the 40 steers were transported. 
They testified that the examination failed to disclose excessive 
amounts of urine or manure in the truck upon arrival at destina- 
tion. 


Moreover, the tests of weight shrinkage conducted by com- 
plainant in November 1960 demonstrate a much smaller loss in 
weight under somewhat comparable conditions than experienced 
by the steers purchased from respondent and involved herein. 
The only material variable in conditions between the two trans- 
actions involved herein and complainant’s November 1960 tests 
in addition to those mentioned in connection with the Bends’ 
test animals and the steers involved herein was temperature. The 
factor of weather advanced by respondent, while perhaps causing 
some additional loss of weight in livestock, would not result in the 
alleged shrink herein. Mimeograph Circular No. 78, pp. 30-38 
and 61-65 (see footnote 1 for description of circulars). The test 
steers and the 40 steers involved were loaded properly to min- 
imize temperature as a factor in animal weight loss. In fact, the 
many variables having some effect on loss of weight during 
movement could not account, for example, for the 5.59 percent 
difference in weight in a period of 40 minutes in the first and 
second weighings of the 20 steers purchased from respondent 
October 13, 1960. While variations in weight loss are to be ex- 
pected due to such factors or variables as handling conditions, 
amount of fill, and temperature, nothing approaching the weight 
loss allegedly experienced herein can be found in the two series 
of tests conducted by complainant or the results of the study 
of in-transit shrinkage reported in Mimeograph Circular No. 78. 
In other words, the different factors that have some effect upon 
loss of weight in cattle in transit could not have had the drastic 
effect upon the 40 steers claimed by respondent during the short 
space of time involved. 


While respondent quotes from the general language or sum- 
mary on the back of Circular No. 221 in support of his position, 
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such summary and the material in the circular which is thereby 
summarized does not aid respondent. As indicated by the sum- 
mary, time in transit is the main factor affecting shrinkage of 
cattle with shrinkage occurring faster during the first part of 
the journey. In general, cattle shrink about 5 percent during 
the first 5 hours, then about 0.17 percent per hour for the next 
25 to 30 hours. Mimeograph Circular No. 78 indicates that cattle 
shrink during movement about 1 percent per hour for the first 3 
to 4 hours. We are involved herein with two shipments of steers 
which each traveled 11 miles in 35 minutes, and the times be- 
tween the two weighings of such livestock were 42 and 40 min- 
utes, respectively. As stated above, the reduction in weight upon 
the second weighing was 5.56 and 5.59 percent, respectively. 
Also, table 3 in Circular No. 220 which lists a 3 percent shrink 
on a 25-mile trip to market and upon which respondent relies, is 
basically concerned with cattle pricing and the inclusion of 
shrink in consideration of the price to be realized from the sale 
of livestock. The 3 percent shrinkage figure there employed con- 
stituted an approximation although the shrinkage used in the 
table was stated to be “somewhat typical.” The shrinkage figures 
were certainly not intended to represent exact results of the type 
set forth in Mimeograph Circular No. 78, and the time required 
to move the livestock 25 miles is not stated. In any event, the 
40 steers involved herein traveled less than half the distance 
stated in table 3. Further, the testimony of respondent’s trade 
witnesses is lacking in probative value. Such witnesses did not 
demonstrate conversancy with animal weight loss under the con- 
ditions involved and their testimony could not overcome the 
results of tests conducted by complainant, the testimony of Dr. 
Schlapp, and the study of in-transit shrinkage set forth in the 
circulars which have been officially noticed herein. The experi- 
ence of Corcoran with respect to shrinkage is also lacking in 
force as the scale involved was not an accepted livestock scale 
and the conditions of weighing, etc., are unknown. 


From the record herein, it is clear that the only possible ex- 
planation for the pertinent weights recorded on respondent’s 
scale October 12 and 13, 1960, which were substantially more 
than the results of accurate weighing conducted a short time 
later is found in the mechanical operation of respondent’s scale. 
A false weight can be printed thereon by moving the poise before 
stamping the scale ticket or weighing with the scale out of 
balance. That this occurred appears to be the only reasonable 








le 


X= 
8 
re 
1e 
le. 
re 
of 


JOSEPH L. MITCHELL 133 
Cite as 21 A.D. 124 


inference to be drawn from the facts herein‘ and, in addition, the 
hearing examiner who was in a position to observe respondent’s 
demeanor placed little or no credence in his testimony. See ¢.g., 
Great Western Food Distributors v. Brannan, 201 F.2d 476, 479 
(7th Cir. 1953), cert. denied, 345 U.S. 997 (1953); Ohio Asso- 
ciated Tel. Co. v. National Labor Relations Board, 192 F.2d 664, 
668 (6th Cir. 1951); In re Davenport Packing Company, Inc., 
20 A.D. 188, 192 (1961). Respondent’s weighing October 12 and 
13, 1960, of the steers involved herein falsely and incorrectly, 
the recording of false and incorrect weights on scale tickets and 
invoices and the collection for the steers sold by him on the basis 
of such false and incorrect weights constitute unfair and decep- 
tive practices in willful violation of section 312(a) of the act 
(7 U.S.C. 213(a)), sections 201.55 and 201.71 of the regulations 
issued thereunder (9 CFR 201.55 and 201.71) and section 402 
of the act (7 U.S.C. 222) which makes applicable section 10 of 
an act entitled, “An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes” (15 U.S.C. 
50). Cf. e.g., In re Clyde W. Long, 19 A.D. 1273 (1960); In re 
Harry Lee Sparks and Rex Wanda Sparks, 19 A.D. 709 (1960), 
aff'd, D.C. Cir. May 2, 1961. Moreover, by making copies of the 
false and incorrect invoices a part of his accounts and records, 
respondent also violated section 401 of the act (7 U.S.C. 221). 
See e.g., In re Paul Coyne, 19 A.D. 1261 (1960) ; In re Clyde W. 
Long, supra. Respondent should be ordered to cease and desist 
from the practices found herein to be violative of the act and to 
keep accounts, records, and memoranda which correctly disclose 
the weighing operations involved in his business. Also, respond- 
ent should be suspended as a registrant under the act for a 
period of 90 days. Cf. e.g., In re Harry Lee Sparks and Rex 
Wanda Sparks, supra; In re Leo P. Sacks and D. E. Horan, 19 
A.D. 834 (1960). False and incorrect weighing of livestock by 
registrants under the act is a flagrant and serious violation 
thereof. We have reduced the period of suspension recommended 


*We have made no such finding with respect to the weighing by respondent of the 20 
steers September 28, 1960. It is concluded, by virtue of the testimony of Dr. Schlapp that 
20 steers of the kind involved could possibly lose 400 pounds, and table 3 cantained in Cir- 
cular 220, and table 11 and pages 34-35 of Mimeograph Circular No. 78, that complainant 
has failed to sustain the burden of proving that the weight recorded by respondent in this 
transaction was false. While we are of the opinion that it is highly improbable or unlikely 
that the 20 steers purchased September 28, 1960, lost 520 pounds in transit under the 
conditions involved, we give the respondent the benefit of the slight doubt. The October 12 
and 13, 1960, transactions demonstrated much larger weight losses and involved shorter 
hauling distances and reweighing after less than half the time it took to reweigh the 
steers purchased September 28, 1960. 
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by complainant by reason of the elimination of the transaction 
of September 28, 1960, from consideration for purposes of sanc- 
tion, 

The many contentions of the parties presented in the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this de- 
cision are denied. It should be stated at this point that respond- 
ent’s contention that the investigation preceding the issuance of 
the complaint herein could have or should have been conducted 
differently is lacking in materiality and does not detract from 
the conclusions found herein. 


ORDER 


Respondent shall cease and desist from (1) falsely and incor- 
rectly weighing livestock sold in commerce, (2) using a false or 
incorrect scale ticket or invoice as : basis of settlement for live- 
stock sold in commerce, (3) collecting for livestock sold in com- 
merce on the basis of false and incorrect weights, and (4) caus- 
ing false and incorrect entries ii his accounts, records, and 
memoranda subject to the act. 


Respondent shall keep accounts, records, and memoranda 
which correctly disclose the weighing of livestock in his business 
subject to the act. 


Respondent is suspended as a registrant under the act for a 
period of 90 days. 


Except as to suspension, this order shall become effective on 
the 6th day after its date. The suspension of respondent as a 
registrant under the act shall become effective on the 30th day 
after the date of this order. 


(No. 7600) 


In re EASTERN MEATS, INC. P&S Docket No. 2601. Decided Feb- 
ruary 15, 1962. 


Packer—Failure to Pay Full Contract Price— 
Cease and Desist 


Respondent is ordered to cease and desist from continuing the practice of 
purchasing meat in commerce and failing to pay promptly the full pur- 
chase price therefor in accordance with contract terms. 
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Mr. Earl Saunders, for complainant. Respondent pro se. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and proposed order of the hearing 
examiner issued on January 11, 1962, to which respondent did 
not file exceptions, are adopted as the final decision and order 
in this proceeding. 


RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter called the act. The proceeding was instituted by a 
complaint filed on August 3, 1961, by the Acting Director of the 
Packers and Stockyards Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The complaint al- 
leges that on or about April 6, 1961, respondent purchased in 
commerce certain beef carcasses weighing 30,951 pounds from 
the Nebraska-Iowa Dressed Beef Company at $41 per hundred- 
weight or a total purchase price of $12,689.91; that respondent 
paid the Nebraska-Iowa Dressed Beef Company $12,380.40 of 
the purchase price, which amount was computed on the basis of 
$40 per hundredweight; that respondent failed and refused to 
pay the balance of the purchase price amounting to $309.51; 
and that as of the date of the execution of the complaint said 
balance remained unpaid. In conclusion, it was alleged that re- 
spondent engaged in, and used, an unfair and deceptive practice 
and device in commerce in violation of section 202(a) of the act 
(7 U.S.C. 192(a)). 


Respondent filed an answer to the complaint on August 23, 
1961, which admitted that it was a packer under the act, but 
denied having violated the act. The answer goes on to state: 


Respondent, on or about April 6, 1961, purchased in 
commerce specific carcasses of beef from Nebraska-Iowa 
Dressed Beef Company at $41.00 hundredweight. Re- 
spondent paid Nebraska-Iowa Dressed Beef Company 
$12,380.40 for the shipment which was computed on the 
basis of $40.00 per hundredweight. The above meats 
arrived late, on a day when business was at a low, and 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 134 


was also misrepresented. As a result the respondent re- 
fused to accept the shipment of beef. The complainant 
then willfully and verbally agreed over the phone to 
adjust the price to $40.00 per hundredweight. 


The hearing was held before John J. Curry, Hearing Examiner, 
United States Department of Agriculture, at New York City on 
September 28, 1961. Respondent’s president, Sol Hirsch, appeared 
and testified for the respondent. Earl L. Saunders, Office of the 
General Counsel, appeared as counsel for the complainant. Four 
witnesses testified for complainant and complainant introduced 
eight exhibits into evidence. Respondent offered no exhibits. 
Complainant in due course filed a brief, as permitted under the 
rules. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Eastern Meats, Inc., is a New York corpora- 
tion with its principal offices and places of business at 450 West 
Fourteenth Street, and 635 Brook Avenue, New York, New York. 


2. Respondent is now and at all times mentioned herein was 
a packer within the meaning of the act and subject to the pro- 
visions of the act. 


3. On April 6, 1961, respondent and the Nebraska-Iowa 
Dressed Beef Company of Omaha, Nebraska, entered into an oral 
contract for the sale by the Nebraska-Iowa Dressed Beef Com- 
pany to respondent of a truckload of top quality U. S. Choice 
beef carcasses, weighing 700 to 800 pounds each, at a price of 
$41.00 per hundredweight delivered to respondent at New York 
City. It was further agreed that such carcasses would be shipped 
over the week-end of April 8, 1961, and delivered to respondent 
at New York City on Monday, April 10, 1961. Respondent’s 
president, Sol Hirsch, represented respondent in the transaction. 
The contract was negotiated by the S. Ordman Brokerage Com- 
pany of Chicago, Illinois. Martin F. Townsend, a salesman for 
the S. Ordman Brokerage Company, handled the transaction. On 
April 6, 1961, the S. Ordman Brokerage Company issued its 
confirmation setting forth the terms mentioned above and on 
such date mailed copies of the confirmation to respondent and 
the Nebraska-Iowa Dressed Beef Company. 


4. On April 7, 1961, in compliance with the contract, a truck- 
load of beef carcasses meeting contract specifications was shipped 
by the Nebraska-lowa Dressed Beef Company to respondent at 
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New York City. There were 41 beef carcasses in the load. The 
total weight of the carcasses amounted to 30,951 pounds. At 
about 5:00 a.m. on Monday, April 10, 1961, the truck driver 
notified respondent by telephone from Harrisburg, Pennsylvania, 
that he could deliver the shipment to respondent about 11:00 
a.m, that day. The truck driver was instructed by respondent to 
wait until about midnight on such date to make delivery. In 
accordance with this instruction, the shipment was delivered to 
respondent about midnight Monday, April 10, 1961. 


5. The full contract purchase price of the 41 carcasses of 
beef amount to $12,689.91. Respondent paid the Nebraska-Iowa 
Dressed Beef Company $12,380.40 of such purchase price, which 
amount was computed on the basis of $40.00 per hundredweight. 
Respondent has failed and refused to pay the balance of the pur- 
chase price amounting to $309.51, and said balance remains un- 


paid. 


PROPOSED CONCLUSIONS 


It is undisputed that on April 6, 1961, an oral contract was 
entered into for the sale by the Nebraska-Iowa Dressed Beef 
Company and the purchase by respondent of a truckload of beef 
carcasses at $41.00 per hundredweight delivered to respondent at 
New York City; that pursuant to the contract, the Nebraska- 
Iowa Dressed Beef Company shipped by truck 41 U. S. Choice 
beef carcasses from Omaha, Nebraska, on April 7, 1961, to re- 
spondent at New York City; and that the total weight of such 
carcasses amounted to 30,951 pounds. It is likewise undisputed 
that about 5:00 a.m. on Monday, April 10, 1961, the truck driver 
notified the respondent by telephone from Harrisburg, Pennsyl- 
vania, that he could deliver the shipment to respondent about 
11:00 a.m. that day; that in accordance with respondent’s in- 
struction, the shipment was delivered to respondent about mid- 
night April 10, 1961, and that the total amount which the re- 
spondent has paid to Nebraska-lowa Dressed Beef Company 
amounts to $12,380.40, which is $309.51 less than the full con- 
tract purchase price. 


In attempting to justify its failure and refusal to pay the 
full contract purchase price, respondent contends that the 41 
beef carcasses were not delivered to respondent within the time 
contemplated by the contract, that the beef carcasses failed to 
meet the requirements of the contract, and that a settlement was 
reached by the respondent and the Nebraska-Iowa Dressed Beef 
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Company whereby the Nebraska-Iowa Dressed Beef Company 
granted respondent an adjustment of one dollar per hundred 
weight in the purchase price. 


The transaction in question was negotiated through Martin F. 
Townsend, a salesman for the S. Ordman Brokerage Company. 
Townsend appeared in response to a subpena and testified for 
complainant. Townsend testified that on April 6, 1961, by means 
of a telephone call, respondent’s president, Sol Hirsch, ordered 
the load of beef carcasses for delivery to respondent at New 
York City on Monday, April 10, 1961. Townsend further testified 
that immediately following such telephone conversation, he made 
notations of the conversation. This memorandum was received 
into evidence. It shows, among other things, that the time of 
shipment was “weekend to arrive Monday, April 10, 1961.” 
Townsend testified that later in the day on April 6, 1961, a 
secretary in his office prepared the broker’s confirmation of the 
transaction from such memorandum and mailed copies of the 
confirmation to the respondent and the Nebraska-Iowa Dressed 
Beef Company. This confirmation was received into evidence. It 
is dated April 6, 1961. One of the terms stated in the confirma- 
tion is as follows: “Shipment, Ship Week-end to Arrive Mon. 
4/10/61.” Continuing, Townsend testified that he had two tele- 
phone conversations with Sol Hirsch on Monday, April 10, 1961. 
As to these conversations, Townsend testified as follows: (pp. 
12-13) 


No further conversation then was stated until Monday 
morning approximately 9:00 o’clock Chicago time, what- 
ever time that was at the time, from Mr. Hirsch, want- 
ing to know what the load was doing in town. He didn’t 
buy this load of meat to come in until Tuesday, and I 
says, “What do you mean?” I says, “I had a week-end 
shipment which could have been shipped very easily by 
rail and been in there Tuesday. If you wanted it Mon- 
day, we had to give you a truck shipment.” 

He says, “Oh, you got everything all screwed up.” He 
says, “I don’t want the meat until Tuesday.” 

I says, “Read my confirmation.” At that time he says, 
“IT don’t care what the confirmation says. I don’t want 
the meat till Tuesday. The meat is there now. I can’t 
unload it.” 


So I says, Unload it Tuesday then. That’s all I could 
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tell you. There is nothing going to be wrong with the 
meat. If there is anything wrong with it then call me 
back.” 


No further conversation was held between either par- 
ties, myself and Mr. Hirsch, until a little later that 
afternoon, when Mr. Hirsch called me back and the 
market at that time on steers had fallen off sharply, 
and he says, “That load of meat that’s coming in, I am 
going to take it at Monday’s market.” 


I says, “What do you mean?” He says, “I am taking 
it in at Monday’s market. The meat come in late.” 


I says, “Late? Three hours ago you explained to me the 
load was not due till Tuesday. Now you are telling me 
the load is late.” 


Then he went into an explanation, you know, the way 

we unload here Sunday night for Monday business. I 

said, “Sol, you did not book the load of meat under no 

specified time. You said you had to have it in Monday 

morning, immediately at Monday morning, 9:00 o’clock. 

I don’t see there is any justification for you doing any- 

thing on this load of meat. What do you want from 

me?” 

And at that point he told me, I am taking it at the 

market on Monday, which is a dollar less. 

I says, “You are doing the wrong thing.” 
Townsend testified that in a subsequent telephone conversation 
following the delivery of the shipment to respondent, Townsend 
asked Sol Hirsch whether there was anything wrong with the 
meat and that Hirsch replied, “No, it was a nice load of meat.” 
Townsend testified further that at no time did the Nebraska- 
Iowa Dressed Beef Company grant the respondent an adjust- 
ment in the contract purchase price. 

Morris Erman, general manager and treasurer of the 
Nebraska-Iowa Dressed Beef Company, appeared in response to 
a subpena and testified for complainant. Erman was quite defin- 
ite in his testimony that the 41 carcasses met contract specifica- 
tions and that the Nebraska-Iowa Dressed Beef Company never 
authorized the sale of the carcasses to respondent for a sum less 
than $41.00 per hundredweight. 


It is concluded that respondent’s failure and refusal to pay the 
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full contract purchase price were not for the reasons alleged in 
respondent’s answer but evidence a deliberate breach of the con- 
tract provisions. In arriving at this conclusion we have not dis- 
regarded the testimony of respondent’s witness, Sol Hirsch. How- 
ever, the testimony of this witness consists for the most part of 
general statements. These have little probative value. The follow- 
ing excerpts from Sol Hirsch’s testimony are typical of the evi- 
dence given by him. (Pp. 44-45; 47-48; 93) 

My best recollection in this transaction with Nebraska- 

Iowa Beef was that I purchased a car of beef from the 

Ordman Brokerage Company in Chicago, Illinois, 

shipped by truck to arrive in New York the following 

Monday, within a reasonable business hour naturally. 

I mean, when we say ship over the weekend by truck 

and arrive in New York Monday, there is no question 

in my mind and the shipper’s mind that meat has to 

arrive at a reasonable time, just like we get orders 

from our people that we ship to. Meat has to arrive at 

the warehouse up until a certain time of the day. Over 

and above that we cannot receive. 


a * * 


Somewhereas around 4:00 or 5:00 a.m. of the follow- 
ing morning I arrived at my business and I looked at 
this trailer of meat. It was not in the grade or the 
quality as represented, they represented to me. 


* * * 


This meat came in late. It was set aside by the trucking 
people. It was brought back to the terminal that day, to 
the best of my memory brought back that night. It was 
unloaded at night. The meat wasn’t up to the represen- 
tation of the meat, which is a common thing in our busi- 
ness. We get plenty of meat from the cattle dealers in 
the West which is not up to representation as they 
represented it. 


* * * 


As I state in my testimony, if I had my receiving 
records here today, I could state the exact time and 
place when it was in. Now I see this, now this all comes 
back to me. The trailer was late. If a declining market 
hits, that is no fault of mine. 
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In evaluating the testimony it must be kept in mind that Sol 
Hirsch, as president of respondent corporation and a substantial 
stockholder therein, is an interested witness in this proceeding, 
whereas Martin F. Townsend is a disinterested witness. No rea- 
son suggests itself why Townsend would testify other than in 
accordance with the actual facts. Moreover, as heretofore pointed 
out, one of the terms stated in the broker’s confirmation of the 
transaction is “Shipment: Ship Week-end to arrive Mon. 
4/10/61.” It is admitted that the confirmation was prepared and 
mailed to respondent and the Nebraska-Iowa Dressed Beef Com- 
pany on April 6, 1961, the same date as that of the contract. As 
a general rule, anything in writing made at the time of the 
transaction should be given more weight than subsequent state- 
ments made by interested parties. Under the circumstances, it is 
clear that the greater weight must be attached to the testimony 
on behalf of complainant. Further, the hearing examiner who 
saw and heard the witnesses testify was greatly impressed by 
the forthrightness of the testimony given by the witness Town- 
send and sees no reason for doubting its credibility. N.L.R.B. 
v. Universal Camera Corp., 190 F. 2d 429, 430, 431 (2d Cir.) 


The facts found establish without doubt that respondent 
engaged in, and used, an unfair and deceptive practice and device 
in commerce in violation of section 202(a) of the act (7 U.S.C. 
192(a)). Cf. In re Rosenthal Packing Co., 19 A.D. 971 (1960) ; 
In re Central California Livestock, Inc., d/b/a Machlin Meat 
Packing Company, 15 A.D. 97 (1956); and In re Berry Packing 
Company, 9 A.D. 1205 (1950). Respondent should be ordered to 
cease and desist from continuing the practice of purchasing meat 
in commerce and failing to pay promptly the full purchase price 
therefor in accordance with contract terms. A cease and desist 
order is the only administrative sanction available in this pro- 
ceeding. Failure to comply with the cease and desist order 
entered herein makes respondent liable to criminal prosecution, 
as provided in section 205 of the act (7 U.S.C. 195). 


All proposals, suggestions, findings, etc., inconsistent with the 
findings herein are overruled and denied. 


PROPOSED ORDER 


Respondent, Eastern Meats, Inc., shall cease and desist from 
continuing the practice of purchasing meat in commerce and fail- 
ing to pay promptly the full purchase price therefor in accord- 
ance with contract terms. 
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This order shall become effective immediately and copies 
hereof shall be served upon the parties. 


(No. 7601) 


In re L. L. SCHAFFNER et al. P&S Docket No. 2304. Decided 
February 15, 1962. 


Stay Order Vacated 


The suspension of respondents Howard N. Holgate and Howard N. Holgate, 
Jr., as registrants under the act is made effective. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), an order was issued 
January 10, 1962, in part suspending respondents Howard N. 
Holgate and Howard N. Holgate, Jr., d/b/a Norris and Holgate, 
as registrants under the act for a period of six days. On January 
16, 1962, suspension of these respondents as registrants under 
the act in the order of January 10 was stayed to enable them to 
file a petition to reopen, rehear, or reargue the proceeding or to 
reconsider the order of January 10. These respondents failed to 
file such petition and indicated that they would not contest the 
order issued herein. Accordingly, the stay order of January 16, 
1962, is hereby vacated as to these respondents and the suspen- 
sion of respondents Howard N. Holgate and Howard N. Holgate, 
Jr., d/b/a Norris and Holgate, as registrants under the act con- 
tained in the order of January 10 shall become effective on the 
30th day after the date of service hereof upon such respondents. 


(No. 7602) 


In re FLOYD E. ACORD AND LLOYD R. AcorD. P&S Docket No. 
2615. Decided February 19, 1962. 


Violation of Bonding Requirements—Cease 
and Desist—Consent Order 


Respondents are ordered to cease and desist from engaging in business as 
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a dealer in commerce without maintaining a reasonable bond as re- 
quired by the act. 


Mr. Karl C. Grannan, for complainant. Mr. John B. Doolin, of Alva, Okla- 
homa, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on September 19, 1961, 
by the Acting Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. Respondents, partners, are registered with the Sec- 
retary of Agriculture as a dealer to buy and sell livestock in 
commerce for their own account and at all times material herein 
respondents were so registered. 


The complaint alleges that respondents violated the act in 
various respects. 


On January 18, 1962, respondents filed an amended answer, in 
which they admit the allegations set forth in the complaint, 
waive oral hearing and the report of the examiner, and consent 
to the issuance of an order, containing findings of fact. Com- 
plainant has recommended that the order consented to by re- 
spondents be issued. 


FINDINGS OF FACT 


1. The Enid Union Stockyards, Enid, Oklahoma, the Okla- 
homa National Stock Yards, Oklahoma City, Oklahoma, the 
Woodward Livestock Commission Company, Woodward, Okla- 
homa, the Kiowa Sales Company, Kiowa, Kansas, the McKinley- 
Winter Livestock Commission Company, Inc., Dodge City, Kan- 
sas, the Medicine Lodge Sales Company, Inc., Medicine Lodge, 
Kansas, and the Wichita Union Stock Yards, Wichita, Kansas, 
hereinafter referred to as the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the pro- 
visions of the act. 


2. Respondents, partners, are registered with the Secretary 
of Agriculture as a dealer to buy and sell livestock in commerce 
for their own account and at all times material herein respond- 
ents were so registered. 
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3. Respondents, on May 1, 1961, were given official notice 
that on the basis of the gross value of livestock purchased by 
their firm at the stockyards during the year 1960, their existing 
bond coverage of $26,000 was found to be inadequate to secure 
the performance of their dealer obligations, and they were re- 
quested to obtain additional bond coverage to secure the per- 
formance of their obligations up to $52,000. Notwithstanding 
such notice, respondents continued to engaged in their dealer 
operations at the stockyards without obtaining additional bond 
coverage. 


4. Respondents, during the period from January 1, 1960, 
through May 10, 1961, failed to keep such accounts, records, and 
memoranda as would fully and correctly disclose all transactions 
as a dealer at the stockyards in that the only accounts, records 
and memoranda kept by respondents during such period were 
cancelled checks, check stubs, and copies of deposit slips. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondents have willfully violated section 312(a) and 401 of 
the act (7 U.S.C. 218(a), 221), and sections 201.30 and 201.46 
of the regulations (9 CFR 201.30, 201.46). 


Inasmuch as respondents have consented to the settlement of 
this case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondents be entered, 
the order will be issued. 


ORDER 


Respondents shall (a) cease and desist from engaging in the 
business of a dealer in commerce without maintaining a reason- 
able bond or its equivalent as required by the act, as amended 
and supplemented, and the regulations issued thereunder, and 
(b) keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in their business 
including (1) a general ledger containing accounts showing in- 
come, expenses, fixed assets, and capital invested in the business, 
(2) a cash book showing in detail all cash received and dis- 
bursed, (3) periodic recapitulations of accounts of sale, and (4) 
monthly reconciliations of their bank account. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 
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(No. 7603) 


In re EVERETT ROBINSON. P&S Docket No. 2604. Decided Feb- 
ruary 20, 1962. 


Insolvency—Suspension of Registration 


Respondent’s registration under the act is suspended until he demonstrates 
that he is solvent. 


Mr. Jerome S. Ducrest, for complainant. Mr. George E. Grist, of Wichita, 
Kansas, Mr. Jack Dalton, of Jetmore, Kansas, and Mr. Tom Harkness, 
of Ness City, Kansas, for respondent. Mr. John Curry, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 ef seq.), insti- 
tuted by a complaint filed August 15, 1961, by Clarence H. 
Girard, Director of the Packers and Stockyards Division, Agri- 
cultural Marketing Service, acting under authority delegated by 
the Secretary of Agriculture. The respondent, a dealer registered 
under the act to buy and sell livestock for his own account, is 
charged with (1) insolvency in that as of June 30, 1961, his total 
current liabilities exceeded his total current assets by approx- 
imately $602,989.35 and (2) failure to keep accounts, records, 
and memoranda that fully and correctly disclosed all transac- 
tions involved in his business. The respondent’s answer admitted 
that he is a registered dealer under the act, but stated that since 
June 7, 1961, he has not been engaged in business as a dealer 
buying and selling livestock for his own account. Respondent ad- 
mitted the charge that his total liabilities exceed his total assets 
by approximately $602,989.35, but denies the charges that insol- 
vency and failure to keep adequate books and records constitute 
a violation of the act. 


On November 28, 1961, the complainant moved that inasmuch 
as respondent has admitted his insolvency, an order be issued 
without hearing suspending respondent’s registration until such 
time as he is discharged in bankruptcy and thereafter until he 
demonstrates that he is solvent and furnishes adequate bond. At 
the same time, complainant moved (1) for dismissal without 
prejudice of the charge that respondent failed to keep adequate 
books and records showing all transactions involved in his busi- 
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ness, and (2) that official notice be taken of the fact that re- 
spondent (a) has filed a voluntary petition in bankruptcy in 
the United States District Court for the District of Kansas and 
(b) has registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock for his own account in commerce and 
has been so registered since June 17, 1959. Respondent’s reply 
to complainant’s motion stated that respondent since June 7, 
1961, has not been a dealer engaged in buying and selling live- 
stock for his own account, that the public is in no manner 
jeopardized by his livestock activities and that no order be issued 
in this matter until final determination of the bankruptcy pro- 
ceedings now pending against him in the Federal court. 


The hearing examiner granted complainant’s motion and is- 
sued a report recommending that respondent be found insolvent 
and that his registration under the act be suspended. Respondent 
filed exceptions to the report and asked for an “oral hearing” in 
Wichita, Kansas. Oral argument before the Judicial Officer was 
made available in Washington, D. C., but respondent again re- 
quested an “oral hearing” in Wichita. 


FINDINGS OF FACT 


1. Respondent, whose business address is Ness City, Kansas, 
is now and was at all times hereinafter referred to registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock for his own account in commerce. 


2. Respondent is insolvent. As of June 30, 1961, respondent’s 
total current liabilities exceeded his total current assets by ap- 
proximately $602,989.35. Respondent has filed a voluntary peti- 
tion in bankruptcy in the United States District Court for the 
District of Kansas. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent is insolvent within the meaning of the Act of Con- 
gress, approved July 12, 1948 (7 U.S.C. 204). 


Respondent still seeks an “oral hearing” but there is no occa- 
sion for an evidentiary hearing in view of the admitted facts 
as to respondent’s insolvency. We do not agree with respondent’s 
contention that the filing of a voluntary petition for bankruptcy 
and adjudication as a bankrupt, if such has taken place, have the 
effect of making respondent no longer insolvent. After his dis- 
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charge in bankruptcy respondent may become solvent and may 
then request termination of the suspension of his registration. 


ORDER 


Effective on the fifth day after service of a copy hereof re- 
spondent’s registration as a dealer under the act is suspended 
until he demonstrates that he is solvent. 


(No. 7604) 


In re W. H. GRISSIM, JR., d/b/a GRISSIM BUYING COMPANY. 
P&S Docket No. 2444. Decided February 21, 1962. 


Petition for Modification—Dismissal 


Respondent’s grievance is with the application of the regulation rather than 
with the order entered. The petition for modification is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR MODIFICATION 


On January 14, 1960, a consent order was entered whereby 
respondent agreed to suspension of his registration as a dealer 
at the Nashville Union Stockyards, Nashville, Tennessee, for 90 
days and thereafter until respondent showed he was no longer 
insolvent. 

On November 15, 1961, respondent filed a petition to modify 
the consent order described above. The petition recites that on 
January 29, 1960, respondent was informed sections 201.80 and 
201.81 of the regulations issued under the act prevented respond- 
ent from being employed at the stockyards, that respondent never 
intended by the consent order to be deprived of the opportunity 
to be employed by a stockyard or another registrant, that re- 
spondent is still insolvent, and that the order of January 14, 
1960, should be modified to permit respondent to be employed 
by a stockyard or registrant or the regulations should be con- 
strued so that respondent can do so. 


The complainant filed a reply to the petition setting out section 
201.81 of the regulations (9 CFR 201.81) as follows: 
Suspended or revoked registrants or licensees. No stock- 
yard owner, packer, market agency, dealer, or licensee 
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shall, after notice, employ any person whose registration 
or license has been suspended or revoked to perform 
activities at a stockyard or in a designated area, or ac- 
tivities of the same general nature as those in which 
he was engaged at the time his registration or license 
was suspended or revoked, during the period of such 
suspension or revocation. No stockyard owner, packer, 
market agency, dealer, or licensee shall, after notice, 
furnish services or facilities or sell livestock or live 
poultry to or buy livestock or live poultry from any per- 
son required by the act and these regulations to be 
registered and bonded, or licensed, who is not so regis- 
tered and bonded, or licensed, or whose registration or 
license is suspended or revoked. 


The reply also asserts that a recent investigation indicates that 
respondent operated as a dealer under the act during 1960 and 
1961 despite the order of January 14, 1960. 


Respondent was and is admittedly insolvent. Even if the order 
of January 14, 1960, had not been entered by consent, an order 
suspending respondent as a registrant because of insolvency 
would have been entered then and indeed would have to be en- 
tered now if the consent order were to be vacated. 


What respondent is really complaining about is the effect of 
section 201.81 of the regulations. It is seen that the impact of 
the regulation is upon the person who employs a registrant under 
suspension and only “upon notice” by complainant. Respondent 
seeks modification of the order of January 14, 1960, in order, he 
says, to work in the livestock business for someone other than 
himself. The regulation seems to afford discretion in its admin- 
istration to permit such a result in a case of bona fide employ- 
ment. At any rate, as we have said above, respondent’s grievance 
is with the wording of the regulation or the administration or 
application of the regulation rather than with the order entered, 
subjects which are not now appropriately before us for adjudica- 
tion here. 


The petition for modification is dismissed. 


(No. 7605) 


In re WESLEY WATERHOUSE, EILEEN KEUTER AND DALE KEUTER, 
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d/b/a CENTRAL CITY SALES COMPANY. P&S Docket No. 2613. 
Decided February 23, 1962. 


Insolvency—Suspension of Registration 
Consent Order 


The registration of respondents is suspended for 30 days and thereafter 
until respondents demonstrate that they are no longer insolvent. 


Mr. Jerome S. Ducrest, for complainant. Mr. Thomas L. Woods, of Cedar 
Rapids, Iowa, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on September 14, 1961, charges 
respondents with being insolvent and with various violations of 
the act and the regulations. In an answer filed on October 9, 
1961, respondents admit the jurisdictional allegations of the com- 
plaint; enter a plea in the nature of a nolo contendere plea by 
offering no defense to the remaining allegations in the complaint; 
consent to a cease and desist order and the suspension of re- 
spondents’ registration; and waive oral hearing and the report 
of the examiner. The Packers and Stockyards Division, by its 
attorney, has recommended that an order be issued requiring re- 
spondents to cease and desist from the practices complained of 
in said complaint and suspending the registration of respondents 
Wesley Waterhouse and Eileen Keuter for a period of 30 days 
and thereafter until respondents establish that they are no longer 


insolvent. 


FINDINGS OF FACT 


1. The Central City Sales Company stockyard, Central City, 
Iowa, hereinafter referred to as the stockyard, is now and was 
at all times mentioned herein a posted stockyard subject to the 


provisions of the act. 


2. (a) Respondents Wesley Waterhouse and Eileen Keuter, 
whose business address is Central City, Iowa, are now and were 
at all times hereinafter referred to registered with the Secretary 
of Agriculture as partners, doing business as Central City Sales 
Company, as a market agency to sell livestock on a commission 
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basis and as a dealer to buy and sell livestock for their own 
account, at the stockyard. 


(b) Respondents Wesley Waterhouse, Eileen Keuter, and 
Dale Keuter, partners, doing business as Central City Sales Com- 
pany, hereinafter collectively referred to as the respondents, 
whose business address is Central City, Iowa, at all times here- 
inafter referred to acted as a market agency selling livestock 
on a commission basis and as a dealer buying and selling live- 
stock for their own account, at the stockyard. 


3. (a) Respondents Wesley Waterhouse and Eileen Keuter, 
on May 4, 1960, submitted to the Department an application for 
the registration as a market agency and as a dealer of a partner- 
ship, doing business as Central City Sales Company, which failed 
to show respondent Dale Keuter, husband of said respondent 
Eileen Keuter, as a partner in the operation and management of 
said Central City Sales Company, notwithstanding that said re- 
spondent Dale Keuter was in fact a partner in said operations. 


(b) Respondents neglected and failed to submit a new or 
amended application for registration showing respondent Dale 
Keuter as a partner in the partnership described in subpara- 
graph (a) above or otherwise notify complainant of the true 
nature and organization of said partnership. 


4. Respondents, at the stockyard, during the period from May 
4, 1960, through June 30, 1961, regularly and consistently oper- 
ated as a market agency selling livestock on a commission basis 
and as a dealer buying and selling livestock for their own ac- 
count without being properly registered with the Secretary. 


5. Respondents are insolvent and have been insolvent for a 
period in excess of one year. 


6. Respondents, while insolvent, as stated in Finding of Fact 
5 above, operated as a market agency and as a dealer, at the 
stockyard. 


7. Respondents, at the stockyard, during the month of June 
1961, sold livestock consigned to them by various producers and 
shippers for sale on a commission basis, and failed to pay the 
consignors the proceeds from the sale of such livestock. 


8. Respondents, during the month of June 1961, purchased 
livestock for their own account from the Humboldt Livestock 
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Auction Company, Humboldt, Iowa, a posted stockyard, in the 
amount of $4,667.60, and failed to pay for such livestock. 


9. Respondents, in connection with the solicitation of con- 
signments of cattle, guaranteed to Paul Peyton and Ray Robert- 
son that cattle consigned by them to respondents for sale on a 
commission basis at the stockyard would be sold at a specified 
price and, pursuant to such guarantee, respondents, in addition 
to paying said Paul Peyton and Ray Robinson the proceeds from 
the sale of their cattle, paid them the difference between the sale 
price of the cattle and the guaranteed price. 


10. Respondents, during the period from May 4, 1960 through 
June 30, 1961, failed to keep accounts, records and memoranda 
that fully and correctly disclosed their operations as a market 
agency and as a dealer. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
10 above, respondents are insolvent within the meaning of the 
act (7 U.S.C. 204) and have violated sections 303, 304, 307, 
312(a) and 401 of the act and sections 201.10, 201.13, 201.43, 
and 201.64 of the regulations. 


Inasmuch as respondents have consented that an order be is- 
sued requiring them to cease and desist from the practices com- 
plained of and suspending their registration and complainant has 
recommended that the order agreed to by respondents be issued 
and that the registration of respondents Wesley Waterhouse and 
Eileen Keuter be suspended for a period of 30 days and there- 
after until respondents establish that they are no longer in- 
solvent, the order consented to by respondents will be issued and 
their registration suspended. 


ORDER 


Respondents shall cease and desist from (1) failing to report 
to the Packers and Stockyards Division any change in the name, 
address, management, nature or in the substantial control or 
ownership of their business, (2) submitting applications for 
registration, or changes in registration, which fail to show their 
full, true and correct names and address, the nature of their 
business, (3) operating as a market agency or as a dealer with- 
out being properly registered with the Secretary and bonded, 
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(4) operating as a market agency or as a dealer while insolvent, 
(5) failing to pay consignors of livestock consigned to them for 
sale on a commission basis the proceeds from the sale of their 
livestock, (6) purchasing livestock for their own account and 
failing to pay for such livestock, and (7) guaranteeing to own- 
ers or consignors of livestock that livestock consigned by them 
to respondents for sale on a commission basis will be sold at a 
specified price. 

Respondents, shall keep accounts, records, and memoranda 
that fully and correctly disclose all transactions involved in their 
business as a market agency and as a dealer. 


The registration of respondents Wesley Waterhouse and Eileen 
Keuter under the act is suspended for a period of 30 days and 
thereafter until respondents demonstrate that they no longer are 
insolvent. 

This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7606) 


In re L. L. SCHAFFNER et al. P&S Docket No. 2304. Order issued 
February 21, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7607) 


S. & D. WoLF Co. v. PETER CONDAKES COMPANY. PACA Docket 
No. 8506. Decided February 1, 1962. 


Failure to Pay—Defense—Diversion Order 


It is concluded that complainant did all that was required of it under the 
contract and that the diversion by complainant was proper and com- 
plete under the terms of the contract. Respondent is ordered to pay to 
complainant the balance due. 


Produce Reporter Company, of Wheaton, Illinois, for complainant. Mr. D. 
Jerome Donovan, of Boston, Massachusetts, for respondent. Mr. James 
V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 22, 1961. The formal 
complaint was filed on June 27, 1961. Complainant seeks to re- 
cover, as reparation, $417.12, which is alleged to be the unpaid 
balance of the purchase price due complainant from respondent 
in connection with the sale of a carload of cantaloups on July 11, 
1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 2, 1961. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. Respondent filed 
its answer to the formal complaint on August 21, 1961, denying 
that any balance was due and owing complainant in connection 
with this transaction. 


Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened pro- 
cedure set forth in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to this procedure, complainant filed an opening 
statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of David Wolf and 
Samuel Wolf, doing business as S. & D. Wolf Co., whose address 
is 3301 South Galloway Street, Philadelphia, Pennsylvania. 


2. Respondent is a partnership composed of John P. Con- 
dakes, George P. Condakes, James P. Condakes, Leo P. Con- 
dakes, and Pauline Condakes, doing business as Peter Condakes 
Company, whose address is 453 C Street, Boston, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On July 11, 1960, in the course of interstate commerce, 
complainant sold to respondent one carload of “C” brand can- 
taloups contained in rolling car PFE 10866, which had been 
billed out of California on July 6, 1960. The cantaloups were 
purchased by respondent from complainant in the quantities and 
at the prices set forth below, plus ice, terms f.0.b. acceptance 
at shipping point: 
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- Price 
No. Crates Size per crate Extension 
19 Jumbo 45s $6.25 $ 118.75 
250 Jumbo 36s 6.25 1,562.50 
147 Jumbo 27s 5.50 808.50 
$2,489.75 
Ice 60.00 
Total $2,549.75 


4. The contract between the parties was negotiated by a 
broker, Ben Goldsamt, of New York City, who instructed com- 
plainant to route car PFE 10866 to respondent at Boston via 
the Pennsylvania and New Haven Railroads. 


5. The Pennsylvania Railroad received car PFE 10866 from 
the Terminal Railroad at East St. Louis, Illinois, on July 11, 
1960, at 6 a.m. and at 11:25 a.m. on that same day was in- 
structed by complainant to divert the car to respondent at Bos- 
ton, Massachusetts, via the New Haven line. Car PFE 10866 
arrived in Boston in time for the market of July 15, 1960. 


6. Respondent has paid complainant a total of $2,132.63 in 
connection with this transaction. 


7. An informal complaint was filed on March 22, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The only issue in this case relates to the diversion order given 
to the carrier by complainant on July 11, 1960, at 11:25 am., 
in regard to car PFE 10866. Respondent takes the position that 
complainant did not give the carrier a full and complete order 
at that time and that complainant’s failure to do so was a breach 
of contract by complainant which resulted in the loss of a day’s 
time in transit by car PFE 10866, to respondent’s damage. Com- 
plainant, for its part, adopts the view that the contract was 
negotiated by a broker; that the broker gave certain instructions 
relating to the diversion of the car; that complainant followed 
these instructions fully; and that complainant is not guilty of 
any breach of contract in this proceeding. 


It quite clearly appears, from the evidence, that the parties 
had no direct dealing with each other but relied upon the services 
of a broker, Ben Goldsamt, of New York City, in the negotiations 
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which resulted in the contract of July 11, 1960. With respect to 
the issue of diversion, it appears that the broker telephoned 
complainant on July 11 and instructed complainant to route car 
PFE 10866 to respondent at Boston, Massachusetts via the Penn- 
sylvania and the New Haven Railroads. These instructions were 
confirmed in a letter to complainant dated July 11, 1960, signed 
by the broker, which stated in relevant part, as follows: 


“Please be sure you routed above car Penn. New Haven 
to Boston Mass. to Peter Condakes Co.” 


The file shows that the Pennsylvania Railroad received car 


: ’ PFE 10866 at 6 a.m. on July 11. The file also contains an order 
. of diversion issued to the Pennsylvania Railroad showing that 
car PFE 10866 was ordered diverted by complainant to respond- 
ent at 11:25 a.m. on July 11, 1960. This was in keeping with the 
1 instructions received from the broker by telephone, which are 


, confirmed in the broker’s letter of July 11, written to complain- 
, ant. 


Respondent argues that complainant should have given fuller 
and more complete instructions to the carrier at the time of 
ordering the diversion on July 11. It appears, however, that 
L complainant gave the railroad the exact instructions which it 
(complainant) had received from the broker. No one has ques- 
tioned the validity of this contract or the broker’s authority in 
setting forth the terms of the contract, including the instructions 
for diversion. The evidence shows that complainant followed the 
broker’s instructions in regard to the diversion. We are there- 
fore of the opinion, and do hereby conclude, that complainant did 
all that was required of it under the contract and that the diver- 
sion by complainant was proper and complete under the terms of 
the contract. 


The contract price of the shipment was $2,489.75, f.o.b. accept- 
ance at shipping point, plus $60 icing charges, or a total of 
$2,549.75. Respondent has paid complainant a total of $2,132.63, 
leaving a balance due and owing of $417.12. Respondent’s failure 
to pay this sum to complainant is in violation of section 2 of the 

act, for which reparation should be awarded, with interest. 


| ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $417.12, with interest thereon 
at the rate of 5 percent per annum from August 1, 1960, until 
paid, 
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served upon the parties. 


(No. 7608) 


CURRITUCK EXCHANGE v. E. M. AsBott & SON, INC. PACA 
Docket No. 8496. Decided February 6, 1962. 


Jurisdiction of Secretary—Dismissal 


The complainant failed to show that the shipments were in interstate com- 
merce and within the jurisdiction of the Secretary and, therefore, the 
complaint is dismissed. 


Mr. W. J. Vaughn, Eastern Shore Shippers Traffic Association, Onley, Vir- 
ginia, for complainant, Mr. John H. Hall, of Elizabeth City, North Caro- 
lina, for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 31, 1961. The formal 
complaint was filed on May 24, 1961, in which complainant re- 
quests an award of reparation in the sum of $12,020.39, which 
is alleged to be due from respondent in connection with certain 
transactions, involving potatoes and beans, taking place between 
the parties during June, July, and December 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 19, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on June 17, 1961. Respondent filed 
an answer to the formal complaint on July 6, 1961, generally 
denying the allegations of the complaint. 


An oral hearing was held in Salisbury, Maryland, on October 
27, 1961, at which Clifton H. Moore, Lindsey L. Dowdy, and 
Donald M. Alexander testified on behalf of complainant, and 
Edward M. Abbott, Jr., testified on behalf of respondent. Each 
party was represented at the hearing by counsel. Neither party 
filed a brief. 






The facts shall be published and copies of this order shall be 
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FINDINGS OF FACT 


1. Complainant, Smith-Douglass Company, Inc., is a cor- 
poration trading as Currituck Exchange, whose address is Curri- 
tuck, North Carolina. 


2. Respondent, E. M. Abbott & Son, Inc., is a corporation 
whose address is Route #3, Laurel, Delaware. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. During the spring of 1960, complainant and respondent 
entered into an agreement whereby all of the potatoes grown by 
respondent that year were to be processed through the packing 
facilities operated by complainant. It was further agreed that 
respondent, as a dealer, would merchandise these potatoes, but 
in the event orders were received by respondent and transmitted 
to complainant which required more potatoes than were then on 
hand from respondent’s crop, it was agreed that complainant 
would make up the difference in each load or order with potatoes 
from another source and charge these potatoes to respondent’s 
account, at a price to be determined by the market value of the 
potatoes on the particular date at Currituck, North Carolina. 


4. On December 31, 1960, complainant sold to respondent 
740 hampers of Valentine beans. The beans were received and 
accepted by respondent, pursuant to the contract of sale. 


5. An informal complaint was filed on January 31, 1961, 
which was within 9 months after the alleged cause of action 
arose. 


CONCLUSIONS 


The preliminary issue presented for decision herein is whether 
or not the 740 hampers of Valentine beans and the 17 lots of 
potatoes with which complainant allegedly supplemented the 
orders of respondent to third parties were in interstate com- 
merce under the act, thereby vesting jurisdiction in the Secretary 
under the act. See 7 U.S.C. 499a(3) and (8). 


The evidence in this case does not establish whether the 
produce involved herein actually moved outside the State of 
North Carolina. Furthermore, the evidence fails to show that at 
the time the produce was allegedly loaded onto trucks pursuant 
to orders from respondent, it was comtemplated that such loads, 
or any of them, would move outside the State of North Carolina. 
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plaint, alleges generally that the transactions herein were in 
interstate commerce, and in paragraphs 6 and 7 of the formal 
complaint specifically alleges that the beans and potatoes in ques- 
tion were taken from the State of North Carolina to the State 
of Delaware by respondent. Respondent, however, in its answer, 
denies the allegations contained in paragraph 4 of the formal 
complaint as to interstate commerce, and also denies the whole 
of paragraphs 6 and 7. Respondent’s denial of these allegations 
places the burden of proving the interstate nature of these 
transactions, by a preponderance of the evidence, squarely upon 
complainant. It is our opinion that complainant has failed to 
sustain this burden. Accordingly, without a showing by com- 
plainant that the produce involved herein was in interstate com- 
merce, we conclude that the Secretary’s jurisdiction has not been 
established and that the complaint should be dismissed. Anonym- 
ous, 15 A.D. 466. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7609) 


JOHN C. MORITZ COMPANY v. BUD TANNOUS. PACA Docket No. 
8288. Decided February 6, 1962. 


Acceptance—Liability 


Respondent accepted the tomatoes and, since he failed to prove a breach of 
the contract on the part of complainant, respondent is liable for the 
agreed purchase price. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Respondent 
pro se. Mr. Lyle A. Chotena, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed June 20, 1960. The formal 


It is true that complainant, in paragraph 4 of its formal com- 
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complaint was filed on January 16, 1961, in which it is alleged 
that complainant sold to respondent one truckload of tomatoes for 
the agreed price of $1,446.50. It is further alleged that the sale 
was negotiated by J. A. Gaskill, a broker representing R. S. 
Norman and the respondent; that the tomatoes were inspected 
at point of shipment and were accepted by respondent upon de- 
livery; and that respondent has failed and refused to pay the 
purchase price therefor. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent on February 10, 
1961. A copy of the report of investigation was served upon 
complainant on February 8, 1961. On February 15, 1961, re- 
spondent’s answer was filed. Respondent alleged, in effect, that 
the provisions of the contract were as alleged by complainant, 
but that the tomatoes shipped to respondent did not conform to 
the quality ordered; that respondent notified complainant 
promptly that the tomatoes received were not in good condition; 
that the purchase was “with recourse”; and that complainant has 
failed to take steps toward settlement. Respondent requested an 
oral hearing. 

An oral hearing was held in Joplin, Missouri, on August 31, 
1961. Respondent appeared and testified on his own behalf. The 
depositions of John C. Moritz and James A. Gaskill were re- 
ceived at the hearing upon request of counsel for complainant. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, John C. Moritz, doing busi- 
ness as John C. Moritz Company, whose address is 3301 South 
Galloway Street, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Bud Tannous, whose address 
is 120 East 13th Street, Joplin, Missouri. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the act. 


3. On or about April 24, 1960, in the course of interstate 
commerce, complainant sold to respondent one truckload of toma- 
toes, consisting of 510 boxes, for $1,446.50, f.o.b. Florida 
shipping point. Respondent employed R. S. Norman to purchase 
the tomatoes for him. Norman in turn engaged James A. Gaskill 
to purchase the tomatoes from complainant. Gaskill inspected the 
tomatoes prior to the purchase. 
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4. On or about April 25, 1960, the truck containing these 
tomatoes was shipped from Keri, Florida. The truck arrived in 
Joplin, Missouri, on April 28, 1960, and respondent unloaded the 
tomatoes the following day. 


5. On or about April 30, 1960, respondent complained to R. S. 
Norman with respect to the condition of the tomatoes. Norman 
relayed this complaint to complainant. 


6. Respondent has not paid complainant the purchase price 
of the tomatoes or any part thereof. 


7. The formal complaint was filed on January 16, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The evidence established that respondent accepted the tomatoes 
on arrival at Joplin, Missouri. Having done so, respondent is 
liable for the purchase price, less the damages, if any, sustained 
by reason of a breach of warranty by complainant. The burden 
of proof as to such breach and damages rests upon respondent. 
Stanley Wronowski v. Robinson Company, Inc., 19 A.D. 484. 


James A. Gaskill testified by deposition that he purchased the 
tomatoes for respondent and that, prior to such purchase, he 
inspected the tomatoes at complainant’s packing shed and they 
were No. 3 grade. Complainant contends in his brief that the 
transaction was a purchase after inspection in which there is no 
warranties of quality or condiition. We need not consider this 
contention. Even if we assume that this was the usual f.o.b. sale 
in which there is an implied warranty of suitable shipping con- 
dition, respondent has submitted no specific evidence with respect 
to the quality and condition of the tomatoes received. In a letter 
to the Department dated July 1, 1960 respondent stated that the 
tomatoes received were not No. 3 grade but culls and unfit to 
sell, At the hearing, respondent testified that he sold the toma- 
toes for gross proceeds of $649.65, and paid freight charges of 
$589.55, leaving net proceeds of $60.10. The dates of sale were 
not disclosed. The only other evidence submitted by respondent 
on this matter consists of a letter addressed to respondent, dated 
May 24, 1960, which is identified by respondent as a complaint 
from the customer, and a personal check, dated May 27, bearing 
the notation “Payment Stopped.” These documents might evi- 
dence the dissatisfaction of respondent’s customers with the 
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quality or condition of the tomatoes purchased from him, but 
they are too indefinite and remote in time to have any probative 
value. 

It is concluded that respondent has failed to sustain the re- 
quired burden of proof and that he is liable for the agreed pur- 
chase price. Respondent’s failure to pay the purchase price is a 
violation of section 2 of the act. Reparation should be awarded 
to complainant in the amount of $1,446.50, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant $1,446.50, as reparation, with interest there- 
on at the rate of 5 percent per annum from June 1, 1960, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 7610) 


I. COHEN SONS, INC. v. VICTORY DISTRIBUTING COMPANY, INC. 
PACA Docket No. 8173. Decided February 13, 1962. 


Suitable Shipping Conditior. Warranty—Damages 


Respondent accepted the shipment and is liable for the purchase price less 
damages resulting from a breach on the part of complainant of the 
warranty of suitable shipping condition at the time of sale. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. LeRoy W. Gud- 


geon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department on August 
17, 1960, it is alleged that complainant sold to respondent one 
carload of Hilvert House brand lettuce for a total price of 
$2,080; that the carload was shipped to and accepted by respond- 
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ent; but that respondent has paid only the sum of $832 on the 
account, leaving a balance of $1,248 due thereon. 


Copies of the complaint and of the report of investigation pre- 
pared by the Department were served upon respondent on Sep- 
tember 29, 1960. A copy of the report of investigation was served 
upon complainant on September 30, 1960. First and second sup- 
plemental reports of investigation were served upon both parties. 
Respondent filed an answer to the complaint on October 14, 1960. 


Respondent admits the purchase of the carload of lettuce and 
admits acceptance thereof, However, respondent alleges that 
the lettuce was not responsive to the contract and, therefore, 
denies owing complainant anything on account of this trans- 
action. 

An oral hearing was held at Chicago, Illinois, on June 2, 1961. 
Both parties were represented by counsel. The depositions of 
Harry Cohen, Henry McCahill, and William H. Carson, and the 
oral testimony of Larry Steinberg were received for complain- 
ant. John Kaufman and Samuel Strock testified for respondent. 
Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, I. Cohen Sons, Inc., is a corporation whose 
address is 22nd and Railroad Streets, Pittsburgh, Pennsylvania. 


2. Respondent, Victory Distributing Company, Inc., is a cor- 
poration whose address is 216 South Water Market, Chicago, 
Illinois, At the time of the transaction involved in this proceed- 
ing, respondent was licensed under the act. 


3. On or about April 13, 1960, in the course of interstate 
commerce, complainant sold to respondent one carload of Hilvert 
House brand lettuce consisting of 640 two dozen size cartons at 
$3.10 per carton, plus $96 for vacuum cooling, or a total price 
of $2,080. The basis of sale was “f.o.b. shipping point—track 
Pittsburgh acceptance.” At the time of sale the lettuce was in 
car PFE 48680 at Pittsburgh, Pennsylvania, having been shipped 
from Dixie, Arizona, on April 6, 1960. 


4. Respondent instructed complainant to divert the car to S. 
Strock & Co. at Boston, Massachusetts, which diversion was ac- 
complished on or about April 13, 1960. The shipment arrived at 
Boston at 10:15 a.m., Saturday, April 16, 1960. 


5. On or about Monday, April 18, 1960, Samuel Strock of 
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S. Strock & Co. examined the lettuce in car PFE 48680 and 
found the same to be in unsatisfactory condition. Strock tele- 
phoned respondent and complained about the poor condition of 
the lettuce, and respondent advised Strock to obtain a Federal 
inspection. 


6. A Federal inspection ordered by respondent was made of 
the lettuce in the upper two layers of the load at 2:15 p.m., April 
18, 1960. The inspection certificate shows 15 percent grade de- 
fects consisting of broken midribs and insect damage, 6 percent 
damage by rib discoloration, 15 percent serious damage by Tip- 
burn and 15 percent Bacterial Soft Rot in well developed and 
advanced stages. The certificate states that the lettuce failed 
to grade U.S. No. 1 on account of grade defects in excess of 
tolerance. 


7. On or about April 19, 1960, S. Strock & Co. notified com- 
plainant by telegram that they would hold the owner of the let- 
tuce liable for damages on account of the poor condition of the 
load. 


8. On or about April 19 and 20, 1960, S. Strock & Co. sold 
the lettuce in car PFE 48680 on a jobbing basis. The gross pro- 
ceeds of the sale amounted to $2,098.25, and the net proceeds, after 
deduction of freight, terminal, and inspection charges of $894.02, 
was $1,204.23. Respondent remitted to complainant $832 as a 
payment on account. 


9. Complainant has received no further payments on account 
of this transaction. 


10. The formal complaint was filed within 9 months after 
the accrual of the cause of action. 


CONCLUSIONS 


With two exceptions the parties are in substantial agreement 
regarding the facts in this case. One concerns the representa- 
tions, if any, made by Larry Steinberg, complainant’s agent, to 
John Kaufman, an officer of respondent, as to the quality or 
condition of lettuce at Pittsburgh. Harry Cohen, the vice-presi- 
dent of complainant, testified that he inspected the lettuce at 
Pittsburgh on April 13, and told Larry Steinberg it was of top 
quality and condition. Steinberg testified that Cohen told him 
it was a good car of lettuce but he was unable to recall whether 
he mentioned this to Kaufman. According to Kaufman, the let- 
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tuce was represented as being top quality and condition. The 
witnesses were in agreement that the Hilvert House brand was 
a premium brand in April 1960. It is probable that Steinberg 
said it was a good car of lettuce and we so conclude. 


The other issue goes to the meaning of the contract term, 
“f.o.b. shipping point—track Pittsburgh acceptance.” Complain- 
ant contends that respondent bought the carload of lettuce for 
$3.10 per carton at a time when the quoted market for good 
lettuce was $3.50; that respondent bought the lettuce at a dis- 
count price knowing that it had been shipped from Arizona on 
April 6 and had been in transit for seven days; and that re- 
spondent also was aware that if the car were diverted from 
Pittsburgh to Boston, it would not be available for sale there 
until Monday, April 18, twelve days after the date of shipment, 
whereas the normal transit time for direct shipments from Ari- 
zona to Boston was seventh morning delivery. 


It is complainant’s contention that respondent took a gamble 
on this bargain tramp car of lettuce and in these circumstances 
the term of sale agreed upon should be interpreted to mean that 
the buyer assumed all risk of deterioration in transit and was re- 
sponsible for the full contract price regardless of the condition 
of the commodity at final destination. 


We cannot accept complainant’s concept of the legal effect of 
the term “f.o.b. shipping point—track Pittsburgh acceptance.” 
Section 46.24(1) of the regulations in effect at the time of the 
transaction defines the term “f.o.b. acceptance” or “shipping 
point acceptance” to mean that the buyer accepts the produce at 
shipping point and has no right of rejection, but has recourse 
against the seller if the produce was not in suitable shipping 
condition when shipped. The addition of the words “track Pitts- 
burgh” in this contract does not alter the meaning of the term 
“f.o.b. shipping point acceptance” except to change the place of 
acceptance from the shipping point to Pittsburgh. Therefore, it 
is concluded that the suitable shipping condition warranty is 
applicable in this contract. 

Since this was a tramp car at the time of the sale, section 
46.24(k) of the regulations also applies. Under this provision, 
the commodity must be in suitable shipping condition at the time 
of sale. Both parties agree that the lettuce was abnormally deteri- 
orated when it was first available for inspection at Boston Mon- 
day, April 18. The evidence in the record shows that the car 
















it, 


I. COHEN SONS, INC. v. VICTORY DISTR’G CO. 165 
Cite as 21 A.D. 161 


moved from Pittsburgh to Boston under normal transportation 
services and conditions. There was no significant delay in the 
movement. The railroad records show that the car was properly 
iced. The commodity temperatures found by the Federal inspec- 
tor were normal and there is no indication in his report of any 
serious mishandling of the load. 


It is concluded that the shipment was not in suitable shipping 
condition at the time it was sold to respondent and that re- 
spondent, having accepted the shipment, may set off the damages 
resulting from the breach of this implied warranty against the 
purchase price of the shipment. The measure of damages for 
this breach of warranty is the difference between the value of 
lettuce of the kind purchased at the time and place of delivery if 
it had arrived without abnormal deterioration and the value of 
the lettuce which was actually delivered. 


S. Strock & Co. sold the lettuce in job lot quantities on April 
19 and 20, 1960. The resale was promptly and prudently handled. 
Accordingly, the gross proceeds of $2,098.25 obtained in the 
resale may be accepted as the market value of the lettuce which 
was actually delivered. 


The Fresh Fruit and Vegetable Report for Boston on April 18, 
1960, the first market day following the arrival of this shipment, 
quotes good quality and condition Arizona Lettuce in less than 
carload quantities at $5 to $5.25 per carton, and mostly $5. Fair 
condition lettuce is quoted at $4.50 to $4.75, mostly $4.50. The 
delivered cost of the lettuce involved herein was $2,930.02 (con- 
tract price of $2,080 and freight charges of $850.02), or approx- 
imately $4.58 per carton. Although Hilvert House brand lettuce 
was a premium brand at the time of sale, in view of the time the 
car was in transit, we think the delivered cost of $2,930.02 best 
represents the value of the lettuce purchased if it had arrived at 
Boston without abnormal deterioration. Respondent’s damage is 
the difference between this value and the market value of the 
shipment delivered amounting to $2,098.25 or the net amount 
of $831.77. In addition, respondent incurred expenses of $27.50 
for terminal charges and samples, making total damages of 
$859.27. 


The total contract price was $2,080. Complainant has hereto- 
fore been paid the undisputed amount of $832 on the account. 
Respondent’s damage for complainant’s breach of warranty 
amounts to $859.27. When these last two amounts totaling 
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$1,691.27 are set off against the purchase price, there remains a 
balance of $388.73 due from respondent to complainant on ac- 
count of this transaction. Respondent’s failure to pay this balance 
is a violation of section 2 of the act and an award of reparation 
should be entered accordingly in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $388.73 with interest 
thereon at the rate of 5 percent per annum from May 1, 1960, 
until paid. 


Copies of this order shall be served upon the parties. 
The facts and circumstances of this case shall be published. 


(No. 7611) 


RICHEY & GILBERT COMPANY v. JOSEPH NORTHWEST. PACA 
Docket No. 8378. Decided February 13, 1962. 


Diversion—Acceptance—Liability 


The diversion of the cars by respondent constituted acceptance and respond- 
ent is liable for the purchase price since he failed to prove a breach 
of the contract on the part of complainant. 


Cheney and Hutcheson, of Yakima, Washington, for complainant. Tonkoff, 
Holst & Hopp, of Yakima, Washington, for respondent. Mr. Karl A. 
Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on December 2, 1960. 
The formal complaint was filed on February 27, 1961. Complain- 
ant requests an award of reparation in the sum of $6,823, the 
alleged purchase price of three carloads of peaches sold to re- 
spondent on September 10, 1960. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney on April 4, 1961. A copy of the 
report of investigation and a copy of the formal complaint were 
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served upon respondent at about the same time. The original 
signed receipt card became lost but a duplicate receipt card was 
signed by respondent on May 38, 1961. 


Respondent’s answer denying the material allegations of the 
complaint was filed on April 24, 1961. Respondent alleges as an 
affirmative defense that the peaches were inferior and unmer- 
chantable and, upon inspection at destination, were rejected and 
sold at auction for the account of complainant. Respondent in 
his answer prays that complainant be awarded no sum other 
than what the peaches brought at auction less a brokerage charge 
to be awarded to respondent in the sum of five cents per box. 


An oral hearing was held at complainant’s request at Yakima, 
Washington, on September 12, 1961. Complainant was repre- 
sented by counsel at the hearing. Two witnesses testified for 
complainant and one witness testified for respondent. A brief 
was submitted by complainant. 


FINDINGS OF FACT 


1. Complainant, Richey & Gilbert Company, is a corporation 
whose address is Post Office Box 141, Yakima, Washington. 


2. Respondent is an individual, Hilliard H. Joseph, doing 
business as Joseph Northwest, whose address is Post Office Box 
581, Yakima, Washington. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On September 10, 1960, in the course of interstate com- 
merce, complainant sold to respondent three carloads of Hale 
peaches, Washington No. 1 grade, one car to be cup pack sizes 
60s and 70s packed in 5” peach boxes at $1.50 per box, f.o.b. 
shipping point, and the other two cars to be not over 15 percent 
Panta pak 64s, balance larger, packed in Sanger lugs at $2.35 
per lug, f.o.b. shipping point. The peaches were to be shipped 
to respondent at Minneapolis, Minnesota. 


4. On September 11, 1960, complainant shipped from Yakima, 
Washington, to respondent at Minneapolis, Minnesota, in car 
NP 91699, 1,290 boxes of cup pack peaches which met the con- 
tract requirements. 

5. On September 14, 1960, complainant shipped from Yakima, 
Washington, to respondent at Minneapolis, Minnesota, in car NP 
91825, 1,040 lugs of Panta pak peaches which met the contract 
requirements. 
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6. On September 15, 1960, complainant shipped from Yakima, 
Washington, to respondent at Minneapolis, Minnesota, in car 
NRC 16227, 1,040 lugs of Panta pak peaches which met the 
contract requirements. 


7. The three cars were diverted thereafter by respondent to 
destination points on the North Atlantic seaboard. 


8. The total purchase price of the three carloads of peaches 
is $6,823. No part of this amount has been paid by respondent to 
complainant. 


9. The formal complaint was filed on February 27, 1961, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The parties are in agreement that respondent contracted to 
buy and complainant contracted to sell three carloads of Wash- 
ington No. 1 grade peaches f.o.b. Yakima, Washington. The 
Washington No. 1 grade and U.S. No. 1 grade are synonymous. 
In an f.o.b. transaction, the seller warrants that the produce 
is in suitable shipping condition and it is respondent’s position 
that complainant breached this implied warranty. Section 
46.41(j) of the regulations (7 CFR 46.41(j)) defines the term 
“suitable shipping condition,” in relation to direct shipments, 
to mean that the commodity at the time of billing is in a condi- 
tion which, under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the des- 
tination specified in the contract. In support of his position, 
respondent, at the hearing, introduced in evidence inspection cer- 
tificates of the three loads. One covers a federal inspection of 
car NP 91825 at Jersey City, New Jersey, on September 22, 1960. 
Another covers a federal inspection of car NP 91699 at Boston, 
Massachusetts, on September 23, 1960. The third one covers an 
inspection of car NRC 16227 by Binney Inspection Service at 
Philadelphia, Pennsylvania, on September 28, 1960. Respondent 
contends that the contract destination of the peaches were New 
York City and Philadelphia and claims that, on the basis of these 
inspection certificates, the peaches were rejected and sold there- 
after at auction. 


The first step in considering respondent’s defense is to deter- 
mine what exactly was the destination or destinations of the 
loads specified in the contract. On this point, the parties are in 
disagreement. Respondent contends that the destinations agreed 
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upon in the oral contract were New York City and Philadelphia 
and relies on his confirmation of purchase dated September 10, 
1960, wherein the following appears: “N. Y. & Phila.” Respond- 
ent testified that while he did not know when his confirmation 
was mailed to complainant, it would normally have been ‘mailed 
the date it was made out or the day after.”’ On the other hand, 
complainant contends that the destination agreed upon in the 
oral contract was Minneapolis, Minnesota. This is reflected in 
complainant’s sales memorandum dated September 10, 1960. The 
same destination is shown in the bills of lading and invoices. 
Edward F. Warneke, complainant’s sales manager, testified that 
respondent’s confirmation of purchase was not received promptly, 
being late by a matter of several days. He further testified that 
in the meantime, the cars had been shipped and billed to Min- 
neapolis and thereafter diverted by respondent. Complainant, he 
testified, had nothing to do with the diversion. No evidence was 
introduced as to when the cars were diverted. 

While the evidence may be in conflict as to what the contract 
destination actually was, after carefully considering all the evi- 
dence it is our opinion that the destination point specified in the 
oral contract was Minneapolis, Minnesota. Having made this de- 
termination, the three inspection certificates introduced by re- 
spondent at the hearing are not relevant to the question of 
whether the loads would have been abnormally deteriorated at 
Minneapolis. But even if the destinations were those contended 
by respondent, the inspection certificates do not indicate lack of 
suitable shipping condition. Both of the federal certificates state 
that the peaches were U.S. No. 1 grade, and the private inspec- 
tion certificate shows less than one percent decay. 

By diverting the cars, respondent accepted them and became 
liable to complainant for the purchase price less any damages 
he may have sustained from any breach of the contract on com- 
plainant’s part. Respondent had the burden of proving by a 
preponderance of the evidence that complainant breached the 
contract. This, it is concluded, he has failed to do. Accord- 
ingly, respondent is liable to complainant for the contract 
price of $6,823. Respondent’s failure to pay the agreed purchase 
price of the peaches is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $6,823, 
with interest. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
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pay to complainant, as reparation, the sum of $6,823, with inter- 
est thereon at the rate of 5 percent per annum from October 1, 
1960, until paid. 

The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7612) 


TRIPLE R RANCH v. JOSEPH NORTHWEST. PACA Docket No. 
8404. Decided February 14, 1962. 


Acceptance—Liability 
Respondent submitted no evidence in support of the denials contained in his 
answer and it is concluded that respondent is liable for the contract 
price. 


Murray & Hanna, of Wenatchee, Washington, for complainant. Respondent 
pro se. Mr. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on March 22, 1961, and 
the formal complaint was filed April 26, 1961. Complainant seeks 
an award of reparation in the amount of $3,387.32, which is al- 
leged to be the purchase price of one carload of apples sold to 
respondent on or about January 16, 1961. 


A copy of the Department’s report of investigation was served 
upon complainant on May 9, 1961. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent on May 16, 1961. Respondent filed an answer on May 
25, 1961, admitting the contract but denying the other material 
allegations of the complaint. Both parties requested an oral hear- 
ing. 

An oral hearing was held at Yakima, Washington, on Decem- 
ber 21, 1961. Complainant was represented by counsel at the 
hearing. The testimony of one witness was received for com- 
plainant. Respondent was not present or represented. No briefs 
were filed. 
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FINDINGS OF FACT 


1. Complainant is an individual, Donald L. Rothrock, doing 
business as Triple R Ranch, whose address is Star Route, Box 
444, Entiat, Washington. 


2. Respondent is an individual, Hilliard Joseph, doing busi- 
ness as Joseph Northwest, whose address is Post Office Box 581, 
Yakima, Washington. At the time of the transaction involved 
herein, respondent was licensed under the act. 


38. On or about January 16, 1961, in the course of interstate 
commerce, complainant sold to respondent one carload of Wash- 
ington Extra-Fancy Delicious apples consisting of 660 tray pack 
boxes of sizes 80-138 at $4.08 per box and 194 tray pack boxes 
of sizes 150-163 at $3.58 per box, f.o.b. Entiat, Washington. 


4. On January 16, 1961, complainant shipped to respondent 
at Minneapolis, Minnesota, in car FGEX 50948, 854 tray pack 
boxes of apples which met the contract requirements. 


5. The car was diverted thereafter by respondent to New 
York, New York. 


6. The total purchase price of the carload of apples is 
$3,387.32. No part of this amount has been paid by respondent 
to complainant. 


7. The formal complaint was filed on April 26, 1961, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The allegations of the complaint as to the terms of the con- 
tract of sale were admitted in respondent’s answer. The other 
material allegations of the complaint were denied by respondent. 


In support of the allegations contained in the formal com- 
plaint, complainant testified at the hearing to the accuracy of the 
facts contained in the complaint and offered documentary proof 
in support thereof. Respondent submitted no evidence in this 
proceeding in support of the denials contained in his answer. 


On the basis of the evidence, it is concluded that respondent is 
liable to complainant for the contract price of $3,387.32. Re- 
spondent’s failure to pay complainant the agreed purchase price 
of the apples is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $3,387.32, 
with interest. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $3,387.32 with 
interest thereon at the rate of 5 percent per annum from Febru- 
ary 1, 1961, until paid. 


The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 


(No. 7613) 


EWELL HopcEs, INc. v. J. D. LOWE, JR. PACA Docket No. 8420. 
Decided February 16, 1962. 


Petitions for Reconsideration—Dismissal 


The petitions for reconsideration are dismissed and the reparation awarded 
in the order of November 29, 1961, shall be paid within 30 days. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITIONS FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on November 29, 1961, awarding 
reparation to complainant against respondent in the amount of 
$31.50, with interest. A copy of this order was served upon com- 
plainant on December 4, 1961. Complainant, on December 20, 
1961, filed a petition for reconsideration of the order of Novem- 
ber 29, 1961. In view of the fact that the petition was not timely 
filed, a stay order was issued on December 21, 1961, staying the 
order of November 29, 1961, pending the issuance of a further 
order in this proceeding. Subsequent thereto, on January 26, 
1962, respondent filed a petition asking that we rehear and re- 
consider our order of November 29, 1961. Although this petition, 
like that filed by complainant, was not filed within the period of 
time allowed by the rules of practice, 7 CFR 47.24, both petitions 
are considered as if they were timely filed. 


Complainant, in its petition, asks that we reconsider our order 
of November 29, 1961, and that we amend that order by granting 
an additional award of $338.70 against respondent. Complainant, 
in its petition, states that “. . . Complainant’s pleadings and 
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exhibits . . . unanimously point up the fact that Complainant 
was forced to pay Respondent the sum of $338.70 for the unac- 
ceptable watermelons; and that said sum was retained by the 
Respondent.” 


We have carefully reviewed our order of November 29, 1961, and 
in our opinion that order is supported by the evidence and by 
the law applicable thereto. As to the sum of $338.70 which com- 
plainant now requests as reparation, it appears from complain- 
ant’s own statements appearing in the formal complaint, the 
opening statement, and the statement in reply, that this money 
was paid to respondent in consideration of respondent’s dropping 
certain criminal charges against complainant’s agent, Charles 
Wesson. As an example, complainant stated, in the statement in 
reply, that “. .. Complainant’s only reason for paying the afore- 
said sum... was to comply with Respondent’s condition prece- 
dent to withdrawing his criminal complaint against Mr. Wesson, 
and not became Complainant felt that he was indebted to... 
Respondent.” In our view the criminal action provides no addi- 
tional violation of section 2 of the act which would form a basis 
for recovery of the amount requested, and it is so concluded. Ac- 
cordingly, complainant’s petition should be, and hereby is, dis- 
missed without prior service upon respondent. 


Respondent, in his petition, asks for a rehearing and recon- 

sideration of the order of November 29, 1961, and also asks, in 
substance, that he not be required to pay the reparation awarded 
against him to complainant in that order. Respondent bases the 
petition and the implied request on his contention that respond- 
ent is not indebted to complainant in any amount. 
“ We have reviewed respondent’s petition and we are of the 
opinion that the petition is without merit. Respondent has 
neither alleged nor shown error in our order of November 29, 
1961. Accordingly, respondent’s petition should be, and hereby 
is, dismissed without prior service upon complainant. 


~ The ‘reparation. ‘awarded in the order of November "29, “1961, 
shall be paid within 30 days from the date hereof. 


“This order shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 7614) 


In re SOL GREEN, trading as SOL GREEN PRoDUCE. PACA Docket 
No. 8445. Decided February 20, 1962. 


Application for License Denied 


It is concluded that because of respondent’s actions in the past, respondent’s 
application for license under the act should be denied. 


Mr. John Chernauskas, for complainant. Mr. Meyer Dubow, of West Orange, 
New Jersey, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and proposed order of the hearing 
examiner issued January 11, 1962, to which respondent did not 
file exceptions, are adopted as the final decision and order in this 
proceeding. 


RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On June 
14, 1961, Sol Green, doing business as Sol Green Produce, applied 
to the Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture, for a license under the act as a commission merchant, 
dealer or broker to engage in the business of handling fresh and 
frozen fruits and vegetables in interstate and foreign commerce. 
On June 30, 1961, the Deputy Director, Fruit and Vegetable 
Division, filed a notice to show cause why a license should not 
be denied to respondent because of past practices of a character 
prohibited by the act while acting as an officer of a corporation 
which was not licensed under the act but whose operations were 
subject to license. A copy of the complaint and a copy of the 
rules of practice were served upon respondent July 6, 1961. Re- 
spondent in his answer filed August 4, 1961, asserted that al- 
though he was an officer of the corporation he had been inactive 
in its affairs, that he was not familiar with the books and records 
of the corporation, that to his best knowledge and belief the 
corporation ceased business because of its inability to obtain 
credit; and that the failure of the corporation to make full pay- 
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ment for the commodities it purchased was not a violation of 
the act, as charged in the notice to show cause. 

A hearing on the matter was held in Newark, New Jersey, on 
September 27, 1961, before Hearing Examiner John Curry. 
Meyer Dubow, Attorney at Law, Newark, New Jersey, appeared 
for the applicant. John Chernauskas, Attorney, Office of the Gen- 
eral Counsel, United States Department of Agriculture, appeared 
for the complainant. Both parties filed briefs subsequent to the 


hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Sol Green, is an individual doing business as 
Sol Green Produce whose addresses are 121 Montgomery Street 
and 182 Miller Street, Newark, New Jersey. 


2. During the period July 11, 1960, to January 138, 1961, 
respondent was president of Green Produce, Inc., 182 Miller 
Street, Newark, New Jersey. Other officers of Green Produce, 
Inc., during said period were Michael Saperstein, vice-president, 
and Abe Green, secretary-treasurer. 


3. During the period respondent was its president, Green 
Produce, Inc., had no valid and effective license under the act, 
although its operations were subject to license. 


4. During the period November 14, 1960, through January 
13, 1961, Green Produce, Inc., in interstate commerce, purchased, 
received and accepted from divers shippers numerous lots of 
perishable agricultural commodities but failed truly and correctly 
to account and make full payment promptly of the agreed pur- 
chase price therefor. The total agreed purchase price of said 
commodities is $3,405.30, no part of which has been paid. 


5. Respondent, as president of Green Produce, Inc., was 
responsible in whole or in part for the failure of the corpora- 
tion truly and correctly to account and make full payment to the 
shippers involved in the transactions referred to in Finding of 
Fact 4. 


PROPOSED CONCLUSIONS 


As shown by the findings of fact and relevant underlying evi- 
dence in the record, Green Produce, Inc., during the period from 
November 14, 1960, through January 13, 1961, purchased perish- 
able agricultural commodities, but failed to make payment there- 
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for. Failure to pay for such commodities constituted flagrant and 
repeated violations of section 2 of the act (7 U.S.C. 499b). In 
addition, during the period of its operations, Green Produce, 
Inc., had no license valid and effective under the act, although 
its operations were subject to license. 


The action of Green Produce, Inc., in doing business without 
first obtaining a license constituted a wilful violation of the act. 
Responsibility for this action of the corporation lies with its 
officers since a corporation can act only through its officers and 
agents. Sol Green, as director and president, owned a controlling 
interest in the outstanding shares of stock in the corporation 
and, among other things, issued checks for the corporation (R. 
87-90). He is accordingly responsible in whole or in part for the 
actions of the corporation. The fact that he may not have re- 
ceived compensation for his services, as he claims, or that a 
private agreement he claims to have entered into with other 
persons and stockholders that he would be inactive in the man- 
agement of the affairs of the corporation cannot absolve him 
from liability and responsibility as a director and president of 
the corporation. By the position he occupied, Sol Green held him- 
self out to the public as responsible for the acts of the corpora- 
tion; his presence lent confidence to the enterprise; by taking 
the position of director he pledged that he would carry on the 
business with prudence, diligence and skill. He failed signally 
in these obligations by allowing the corporation to purchase per- 
ishable agricultural commodities without making payment there- 
for, as required by the act. As a result of the foregoing, Sol 
Green was responsible in whole or in part for the failure of 
the corporation (1) to obtain a license to engage in business and 
(2) to pay for perishable agricultural commodities purchased 
and shipped in interstate commerce. 


Further, as shown by the evidence, Sol Green, prior to the date 
of the filing of the application herein for a license to do business 
individually as Sol Green Produce, engaged in practices of the 
character prohibited by the act, in that he, as an individual, 
violated section 3(a) of the act by carrying on the business of 
commission merchant, dealer, or broker without a valid and ef- 
fective license (R. 65-70). The applicant’s action in this regard 
demonstrates lack of responsibility and fitness for a license, In re 
Scoblick Brothers, Inc., 11 A. D. 299. 


All requested findings, conclusions, and orders inconsistent 
with this recommended decision are overruled and denied. 
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PROPOSED ORDER 


Respondent’s application for license is denied pursuant to sec- 
tion 4(d) of the Perishable Agricultural Commodities Act. The 
facts and circumstances as set forth herein shall be published. 


(No. 7615) 


Rocco CIPOLLA v. DOMINICK PETTINELLA & SONS. PACA Docket 
No. 8521. Decided February 23, 1962. 


Reopening After Default 


The order of December 21, 1961, is vacated and respondent’s default in the 
filing of an answer is set aside. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on December 21, 1961, awarding reparation to com- 
plainant in the amount of $1,076.90. A copy of this order was 
served upon respondent on or about December 23, 1961. On Jan- 
uary 10, 1962, counsel for respondent filed, in effect, a request 
for an extension of time within which to file a motion to reopen 
the proceeding after default in the filing of an answer pursuant 
to section 47.25(e) of the rules of practice (7 CFR 47.25(e)). 
In an order dated January 12, 1962, respondent was given until 
January 26, 1962, to file a motion to reopen and the order of 
December 21, 1961, was stayed pending the issuance of a further 
order in this proceeding. 


On January 26, 1962, respondent filed a motion to reopen and 
a proposed answer. A copy of the motion was served upon com- 
plainant on February 2, 1962, who objected to the granting of 
the motion. 


The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, 
under the circumstances of the case, and that good reason has 
been shown why the relief requested in the motion should be 
granted. Accordingly, the order of December 21, 1961, is hereby 
vacated and respondent’s default in the filing of an answer in 
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this proceeding is set aside. The proposed answer submitted by 
respondent is hereby ordered filed. A copy of the answer shall 
be served upon complainant. 


Copies of this order shall be served upon the parties. 


(No. 7616) 


In re BENNETT & MOUNT POTATO Co., INC. PACA Docket No. 
8614. Decided February 26, 1962. 


Misrepresentation—Admission—Suspension 


of License—Consent Order 


Respondent consented to an order suspending its license under the act for 
30 days. 


Miss Katherine A. Kent, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed December 26, 1961, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act by misrepresenting by mark, stencil, 
label, statement, or deed, the grade and quality of 14 lots of pota- 
toes shipped, sold, or offered to be sold in interstate commerce. 


A copy of the complaint was served upon respondent on De- 
cember 29, 1961. Respondent filed an answer on February 16, 
1962, in which it waived oral hearing, admitted the allegations 
of the complaint, agreed and consented to the issuance of an 
order providing for the suspension of respondent’s license for a 
period of 30 days, such suspension to become effective on May 
10, 1962, and consented to the publication of the facts relating 
thereto. Respondent’s waiver of oral hearing, admission of the 
allegations, and consent were conditioned upon complainant’s 
agreeing to the issuance of such an order; otherwise, it denied 
the allegations and requested an oral hearing. On February 16, 
1962, complainant consented to and recommended the issuance 
of such an order. 


YY 
ll 
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FINDINGS OF FACT 


1. Respondent, Bennett & Mount Potato Co., Inc., is a New 
Jersey corporation whose main office is located at Wycoff Avenue 
(P. O. Box 245), Hightstown, New Jersey. The officers of re- 
spondent are John Henry Mount, President, and George Markey 
Osgood, Secretary-Treasurer. 


2. Pursuant to the licensing provisions of the act, license No. 
188242 was issued to respondent August 23, 1960. This license 
has been renewed and is presently in effect. 


3. During the period October 1960 through November 1961, 
respondent misrepresented by mark, stencil, label, statement, or 
deed, the grade and quality of 14 lots of potatoes shipped, sold, 
or offered to be sold in interstate commerce, in that the sacks 
containing the potatoes were marked “U.S. No. 1,” when, in 
fact, the potatoes at the time of shipment in interstate commerce 
by respondent failed to meet the requirements for U.S. No. 1 
grade as provided in the United States standards for potatoes 
(7 CFR 51.1540 et seq.). 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent repeatedly and flagrantly violated section 2 of the act (7 
U.S.C. 499b). 

Respondent filed an answer in which it admitted the allega- 
tions of the complaint and consented to a suspension of its 
license under the conditions outlined in the Preliminary State- 
ment. Complainant has consented to and recommended the issu- 
ance of such an order. Accordingly, pursuant to section 47.26 (b) 
of the rules of practice, such an order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 30 
days, beginning on May 10, 1962. 


Copies of this order shall be served upon the parties. 


(No. 7617) 


A. LEvy & J. ZENTNER COMPANY v. LEEF-BRANDT COMPANY, INC. 
PACA Docket No. 8302. Decided February 26, 1962. 
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Breach of Warranty—Damages—Setoff—Dismissal 


It is concluded that respondent is entitled to damages resulting from com- 
plainant’s breach of the implied warranty to use reasonable care and 
judgment in selecting and ordering transportation service. As the amount 
of damages equals the contract price, the complaint is dismissed. 


Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. Joel L. Leef, of New York, New York, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on January 9, 1961, complainant 
seeks reparation in the amount of $1,437.50, alleged to be the 
purchase price of a carload of Bell peppers sold and delivered to 
respondent in October 1960. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
February 3, 1961. A copy of the report of investigation was 
served upon complainant on February 6, 1961. Respondent filed 
an answer to the complaint on February 24, 1961, admitting the 
transaction as alleged, denying liability for the purchase price, 
denying that it has violated section 2 of the act, and pleading 
as an affirmative defense a breach of an implied warranty of 
fitness in that the peppers arrived at destination “in a frozen 
condition and thus unmarketable and unfit for its implied use due 
to the carelessness, recklessness, and negligence of the complain- 
ant in refrigerating (the peppers) for shipment.” 


The parties did not request an oral hearing, although the 
amount involved is over $500, and the issues were submitted in 
accordance with the shortened method of procedure provided for 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursu- 
ant to such procedure, complainant filed an opening statement 
and requested that the complaint and attached exhibits be con- 
sidered as a part of such statement. Respondent filed an answer- 
ing statement and requested that its answer be considered as a 
part of such statement. Complainant filed a statemenf in reply. 


FINDINGS OF FACT 
1. Complainant, A. Levy & J. Zentner Company, is a cor- 
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poration whose address is P. O. Box 3095 Rincon Annex, San 
Francisco 19, California. 


2. Respondent, Leef-Brandt Company, Inc., is a corporation 
whose address is 306 Washington Street, New York, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about October 11, 1960, in the course of interstate 
commerce and by oral contract, complainant sold to respondent, 
through the latter’s broker at Hollywood, Florida, a carload of 
U. S. No. 1 Bell peppers, consisting of 625 cartons, at an agreed 
price of $2.25 per carton, plus 5 cents pre-cooling and waxing, 
for a total invoice price of $1,437.50, f.o.b. California shipping 
point. 


4. On or about October 11, 1960, complainant shipped from 
Newman, California, to respondent at New York City, New 
York, 625 cartons of Bell peppers in car PFE 67466, and issued 
the following shipping instructions to the carrier: “PREICED 
CAR LOADED—STANDARD REFRIGERATION— 3% SALT 
FIRST ICING STATION BASED ON BUNKER CAPACITY— 
1% SALT SECOND ICING BASED ON AMOUNT OF ICE 
SUPPLIED—300# SALT SUPPLIED BY SHIPPER AFTER 
COMPLETION OF LOADING 38 P.M. 10/11.” 


5. Car PFE 67466 arrived at Jersey City, New Jersey, on or 
about October 18, 1960, and an inspection made by the Railroad 
Perishable Inspection Agency at 9:40 A.M., on that date dis- 
closed that, “Top layer boxes show 4 to 14 interspersed peppers 
found chiefly in 2 upper layers of peppers translucent and show- 
ing freezing injury.” A brine sample taken on October 19, 1960, 
showed, ‘‘Bunker drippings now at a temperature of 73°, have a 
salometer reading as follows: From combination of both bunkers 
—2—indicating approximately 0.53% salt in solution at time 
sample was taken.” A federal inspection made at 12:05 A. M., 
October 19, 1960, disclosed that, “In all cartons incomplete 5th 
layer and top layer portion of 4th layer have 14, to 34, of con- 
tents showing freezing injury, in remainder of 4th layer, layer 
of peppers adjacent to lids show freezing injury. In 3rd layer 
wall row right side of car, layers of Peppers adjacent end of 
cartons next to wall show freezing injury. All affected Peppers 
glassy water soaked and translucent affecting 14 to entire 


pepper.” 
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6. Respondent wire complainant at approximately 9:15 A. M. 
on October 19, 1960, that a Government inspection had been ob- 
tained “WHICH SHOWED MOST OR MAYBE ALL IN 
FROZEN CONDITION,” and requested instructions from com- 
plainant as to disposition of the peppers. Complainant replied 
to respondent’s wire at 9:00 P. M., October 19, as follows: “WE 
ACCEPTING NO RESPONSIBILITY FOR FREEZING DAM- 
AGE PFE 67466 AS WE FOLLOWED YOUR REPRESENTA- 
TIVE’S INSTRUCTIONS TO THE LETTER. DISPOSITION 
PFE 67466 YOUR RESPONSIBILITY.” On October 20, 1960, 
at 11:00 A. M., respondent sent complainant the following wire: 
“ABANDONING CAR PFE 67466 DUE TO FROZEN AND 
DETERIORATED CONDITION. CAR AT PIER 28 NEW 
(YORK) FOR YOUR DISPOSAL.” The substance of this tele- 
gram was included in a second wire from respondent to com- 
plainant at 10:58 P. M. on the same date. 


7. Respondent has not paid complainant the purchase price 
for the car load of peppers, nor any part thereof. 


8. The formal complaint was filed on January 9, 1961, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


Respondent does not deny any of the allegations of the com- 
plaint concerning the transaction and affirmatively states that, 
“The facts of purchase and abandonment are hereby admitted.” 
Respondent contends, however, that its abandonment of the car- 
load of peppers was not without reasonable cause, since a Federal 
inspection upon arrival at destination disclosed excessive freez- 
ing injury and that this was due to the manner in which com- 
plainant refrigerated the car and the instructions given by com- 
plainant to the carrier. Complainant, on the other hand, dis- 
claims any responsibility for the freezing injury and states that 
it followed to the letter shipping instructions given by respond- 
ent’s agent. Complainant states in its opening statement that 
respondent, through its broker, “authorized and intructed Com- 
plainant to arrange for precooling of the said car and its con- 
tents by securing prior to loading a preiced car with no salt 
supplied, and on completion of loading and before beginning of 
precooling to apply 300 pounds of salt to the bunkers by the 
precooler, and further authorized and instructed complainant to 


-—- 
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follow and request of the receiving carrier compliance with the 
icing instructions” which complainant specified on the bill of 
lading. 

Respondent emphatically denies that respondent or Harry 
Sommer, respondent’s broker, gave any instructions to complain- 
ant as to the pre-cooling of the carload of peppers or the icing 
thereof. Attached to respondent’s answering statement is an af- 
fidavit by Harry Sommer in which he states that he gave no 
instructions to Mr. Gilbert (complainant’s representative) or to 
any representative of complainant or any representative of the 
railroad company as to the manner in which “the merchandise 
was to be prepared for shipment.” In view of the broker’s denial 
that icing instructions were furnished to complainant and in the 
absence of a preponderance of the evidence to the contrary, it is 
concluded that complainant has failed to sustain the burden of 
proving that the instructions given to the carrier and the pre- 
cooling methods followed by complainant were furnished by re- 
spondent. It must be concluded, therefore, that complainant used 
its own judgment in the pre-cooling operations and the icing 
instructions furnished to the carrier. 


In an f.o.b. sale, the buyer, in this case the respondent, as- 
sumes all risk of damage in transit not caused by the shipper, 
irrespective of how the shipment is billed. The question for de- 
termination here is who is responsible for the freezing damage 
to the peppers. The evidence shows that the extensive freezing 
injury occurred in transit and that all affected peppers were 
glassy, showed pitted areas, were water-soaked, and translucent, 
affecting one-fourth to the entire pepper, as shown by the Fed- 
eral inspection certificate. Attached to the formal complaint as 
Exhibit No. 12 is a letter to the Regulatory Branch, Fruit and 
Vegetable Division, from B. A. Friedman, Principal Plant Path- 
ologist for the Department, stating that the presence of frozen 
and chilled peppers in car PFE 67466 was apparently caused by 
over-icing and salting in transit. In view of the evidence, we 
can only conclude that the damage to the peppers in question 
resulted from improper salting and/or icing instructions fur- 
nished by the complainant. In the absence of icing and/or 
shipping instructions by the buyer, the shipper is required to use 
reasonable care and judgment in selecting and ordering trans- 


1See Protection of Rail Shipments of Fruits and Vegetables, U.S.D.A. Handbook No. 
195, page 87. 
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portation service for the shipment. On the basis of the evidence, 
we conclude that complainant breached an implied warranty 
that reasonable care and judgment would be used in selecting the 
transportation service and in furnishing icing and salting in- 
structions to the carrier, and that such breach resulted in the 
freezing injury or damage to the peppers found at destination. In 
Dawson & Marks Produce Distrs., Inc. v. United Fruit & Pro- 
duce Co., 13 A. D. 167, we held that in an f.o.b. sale, the pur- 
chaser is not liable for damages resulting in transit as a result 
of the fault of the seller. 


According to the evidence, the carload of peppers arrived at 
Jersey City, New Jersey, on October 18, 1960, and received a 
Federal inspection at 12:05 A.M., on October 19, 1960. Respond- 
ent wired complainant on October 19 that inspection of the pep- 
pers disclosed freezing injury and requested advice as to dis- 
position of the peppers. Complainant replied on the same date 
that it was accepting no responsibility for freezing damage and 
that disposition of the peppers was respondent’s responsibility. 
Some time after the Federal inspection at Jersey City, New 
Jersey, respondent had the carload of peppers floated to Pier 28 
in New York City where the car was unloaded at the Railroad 
Produce Terminal, and thereafter a second Federal inspection 
was made at 11:00 P. M., October 19. On October 20, 1960, re- 
spondent notified complainant by wire that it was abandoning 
the carload of peppers and that the car was at Pier 28 in New 
York for complainant’s disposal. 


Respondent’s action in diverting the car to Pier 28 in New 
York and unloading the peppers was an exercise of dominion 
over the shipment which constituted an acceptance thereof. Hav- 
ing accepted the peppers, respondent could not then terminate 
the contract or reject the shipment, but became liable to com- 
plainant for the purchase price of the peppers, subject to re- 
spondent’s right to claim damages sustained as a result of com- 
plainant’s breach of implied warranty. The measure of respond- 
ent’s damage for complainant’s breach of the implied warranty 
to use reasonable care and judgment in selecting and ordering 
transportation service is the difference between the value of the 
peppers at the time of delivery and the value they would have 
had if they had been accorded normal icing and/or transporta- 
tion service and conditions. In the absence of any evidence of 
the market value of peppers of the kind and quality called for 
by the contract at the time and place of delivery, the contract 
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price plus freight is accepted as the value the peppers would 
have had if the shipment had moved under normal transportation 
service and conditions. However, on the basis of the extensive 
freezing injury disclosed by the Federal inspections and an in- 
spection by the Railroad Perishable Inspection Agency, it is 
concluded that the peppers at the time of arrival had no com- 
mercial value. Disregarding freight, since there is no evidence as 
to whether any freight charges were paid or whether there is 
any liability for freight charges in this case, respondent’s dam- 
age due to complainant’s breach of the contract is the contract 
price of $1,437.50. It follows that respondent is not indebted to 
complainant in any amount, and the complaint filed herein 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 7618) 


LUST FARMS v. J. F. SOLLEY & COMPANY, INCORPORATED. PACA 
Docket No. 8518. Decided February 27, 1962. 


Admission of Liability 


Respondent admitted owing complainant the amount alleged in the complaint 
and complainant is awarded reparation in this amount. 


Complainant and respondent, pro se. Miss Lenore Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on July 28, 1961, complainant 
seeks reparation in the amount of $3,804.19, alleged to be the 
amount due complainant from respondent in connection with con- 
signed shipments of vegetables in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
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August 11, 1961. A copy of the report of investigation was 
served upon complainant on August 14, 1961. Respondent 
filed an answer to the complaint on August 31, 1961, denying 
all material allegations of the complaint, and requesting an oral 
hearing. 

An oral hearing was held at Baltimore, Maryland, on Novem- 
ber 16, 1961. Grant R. Lust appeared and testified for complain- 
ant. Donald C. Solley appeared on behalf of respondent and testi- 
fied in its behalf. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Grant Richard 
Lust, Marlon Edward Lust, Cloyd Russell Lust, and Calvin Har- 
vey Lust, doing business as Lust Farms, whose address is P. O. 
Box 185, Apopka, Florida. 


2. Respondent, J. F. Solley & Company, Incorporated, is a 
corporation whose address is 6400 Pulaski Highway, Unit 7, 
Baltimore 5, Maryland. At the time of the transactions involved 
herein, respondent was licensed under the act. 


38. On or about October 17, 1960, to November 28, 1960, com- 
plainant shipped from Apopka, Florida, to respondent at Balti- 
more, Maryland, eight lots of vegetables, to be sold for the ac- 
count of complainant. 


4. Upon arrival of the eight shipments at destination, re- 
spondent accepted and sold the vegetables for complainant’s ac- 
count, and realized net proceeds in the amount of $3,804.19. Re- 
spondent has failed to pay complainant any amount on account 
of these transactions. 


5. An informal complaint was filed on April 3, 1961, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


At the oral hearing in Baltimore, Maryland, complainant’s 
witness, Grant R. Lust, testified that complainant shipped and 
consigned to respondent eight shipments of vegetables; that re- 
spondent sold the vegetables for complainant’s account and 
rendered an accounting showing $3,804.19 due complainant from 
the respondent; and that respondent has failed to pay this 
amount. Respondent’s witness, Donald C. Solley, took the stand 
and, under oath, admitted the liability as alleged. He testified 
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that respondent owes complainant $3,804.19; and that no part 
of this amount has been paid by respondent. 

Based upon the evidence, we conclude that respondent’s failure 
to pay complainant $3,804.19 was in violation of section 2 of 
the act. Complainant should be awarded reparation in this 
amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,804.19, with interest there- 
on at the rate of 5 percent per annum from December 1, 1960, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 7619) 


LUCIEN PELLETIER v. HYBEL’S PRODUCE COMPANY, INC. PACA 
Docket No. 7786. Decided February 28, 1962. 


Petition for Reconsideration—Dismissal 


Complainant’s petition for reconsideration is dismissed and the order of Feb- 
ruary 21, 1961, is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued February 21, 1961, dismissing the 
complaint. On March 14, 1961, complainant filed a petition which 
was, in effect, for reconsideration. On March 16, 1961, the order 
of February 21, 1961, was stayed pending the issuance of a 
further order in this proceeding. A copy of the petition was 
served upon respondent and it filed an answer on May 22, 1961. 


In the petition complainant urges that there is no evidence to 
support the conclusion in the order of February 21, 1961, that 
F. W. Ward & Sons Ltd. was the agent of complainant in any 
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respect. Complainant also seems to contend that he is entitled to 
an award for the amount claimed because timely notice of rejec- 
tion was not given by respondent to complainant. 


As pointed out by respondent in its answer to the petition, 
complainant alleged in his complaint that the contract of sale 
was negotiated by F. W. Ward & Sons Ltd., a brokerage firm 
which acted in negotiating such sale as agent for complainant 
and respondent. Respondent also points to the deposition testi- 
mony of complainant where in answer to the question “In what 
capacity did Ward & Sons Limited act’? he stated ‘‘As an agent 
for both Hybels and myself, as broker.” Furthermore, the posi- 
tion taken by complainant in his brief was not that the broker 
lacked any authority to act for complainant but that his authority 
terminated with the issuance of the memorandum of sale and 
that thereafter he had no authority to speak for or bind com- 
plainant, including acceptance of a notice of rejection from re- 
spondent. 


In the order of February 21, 1961, it was concluded that the 
broker had authority to act for complainant in entering into a 
new agreement with respondent after arrival of the potatoes 
at Windsor, Canada. Although complainant does not expressly so 
state in his petition, he apparently disagrees with this conclusion. 


The question of agency here, as in many cases, is a difficult 
one, primarily because of the nature of the evidence presented. 
We see no purpose in a detailed analysis of the testimony and 
the law applicable thereto since even if upon such analysis we were 
to reach a conclusion at variance with that previously expressed, 
we would still have to dismiss the complaint for reasons herein- 
after stated. 


Contrary to complainant’s view, the mere fact that a buyer 
actually accepts produce or is held to have constructively ac- 
cepted it by failing to give timely notice of rejection does not 
necessarily mean that the buyer is automatically liable for the 
purchase price without any recourse for a breach of the contract 
by the seller. It has been held in numerous decisions that a 
buyer who accepts produce is liable for the purchase price, sub- 
ject to his right to claim damages which resulted from a breach 
of warranty on the seller’s part. Rollie Baldwin v. Penn Produce, 
19 A.D. 206. The general measure of damages for such breach 
livered and the market value the produce would have had if it 
is the difference between the market value of the produce de- 
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had met the specifications of the contract. Kirby and Little Pack- 
ing Co. V. United Fruit & Produce Co., 16 A.D. 1066. 


The evidence presented by respondent at the hearing estab- 
lishes that the potatoes were inspected by inspectors of the 
Canadian Department of Agriculture at Windsor, Canada, on 
April 16 and again on April 17. The potatoes were found to have 
permanent grade defects in excess of the tolerance allowed for 
Canada No. 1, the grade specified in the contract, and not to be 
eligible for export into the United States. No written certificate 
was issued on either occasion, the results being given orally 
to respondent’s employees. The fact that it was not until April 
29, 1958, that an official inspection was made and a written 
certificate issued is not controlling. To the contrary, such cer- 
tificate corroborates the prior oral reports in that it was found 
that the potatoes had 16 percent permanent grade factors, plus 
less than 1 percent decay, and therefore they were not Canada 
No. 1 grade at that time or on the day of arrival at Windsor. 
The permissable tolerance for the grade is 6 percent defects. 
Clearly, complainant breached the contract. The remaining ques- 
tion is the amount of damages sustained by respondent by reason 
of such breach. In the absence of other evidence the delivered 
price of $2,250 represents the value of potatoes meeting contract 
requirements. As to the value of the potatoes actually received, 
the evidence indicates that complainant tried to sell the potatoes 
on April 30, but could not get an offer in excess of the carrier 
charges, and that on May 1, the broker, at complainant’s request, 
turned the potatoes over to Clifford Produce, Ltd. for regrading 
and selling. The gross proceeds realized were less than the ex- 
penses incurred, including carrier charges, but Clifford Produce, 
Ltd. waived the deficit. Hence, it appears that the potatoes had 
no commercial value in excess of such charges. Since the dif- 
ference between the two values equals the amount complainant 
is seeking to recover herein, the complaint would have to be 
dismissed. 


In view of the foregoing, complainant’s petition for reconsid- 
eration should be and hereby is dismissed, and the order of Feb- 
ruary 21, 1961, is reinstated. 


Copies of this order shall be served upon the parties. 
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(No. 7620) 


SHELBY FARMS v, WELLWORTH PICKLE COMPANY. PACA Docket 
No. 8435. Decided February 28, 1962. 


Acceptance—Breach of Warranty—Damages 


Respondent accepted the four shipments of cabbage and is liable for the con- 
tract price less damages resulting from complainant’s breach of the 
contract in connection with the first shipment. 


Mr. Vincent D. Cardone, of Medina, New York, for complainant. Bornstein, 
Kohlreiter & Rubinson, of Paterson, New Jersey, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on April 25, 1961, complain- 
ant seeks to recover from respondent the sum of $2,171, which 
is alleged to be the difference between a deposit of $1,000 made 
by respondent and the agreed delivered purchase price, $3,171, 
of four truckloads of cabbage sold to respondent on November 
4, 1960. 


A copy of the Department’s report of investigation was served 
upon complainant on May 13, 1961. On the following day, a copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent. Respondent filed an answer on 
May 24, 1961. 


Respondent alleges in the answer that in the course of 
processing the first shipment of cabbage, it was discovered that 
the cabbage was kerosene soaked. Respondent alleges further 
that two additional shipments were made on trucks with oil 
heaters, despite respondent’s instructions not to ship on trucks 
containing any type of oil heaters. The answer contained a coun- 
terclaim for damages to cover 1,250 cases of processed salad 
made from the contaminated cabbage, together with the costs 
incurred for dumping the cabbage and finished product. Re- 
spondent requested an oral hearing. 


An oral hearing was held at New York City on November 15, 
1961, at which both sides were represented by counsel. Five 
witnesses appeared and testified, three for complainant and two 
for respondent. Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Richard Cook, doing busi- 
ness as Shelby Farms, whose address is Post Office Box 268, 
Medina, New York. At the time of the transactions involved 
herein, complainant was licensed under the act. 


2. Respondent, Wellworth Pickle Company, is a corporation, 
whose address is 74 Florida Avenue, Paterson, New Jersey. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about November 4, 1960, in the course of interstate 
commerce, complainant contracted to sell respondent 50 tons of 
trimmed white Danish cabbage of good grade, 4 pounds a head 
and up, at a price of $50 per ton delivered Paterson, New Jersey, 
delivery to be made no later than February 10, 1961, with com- 
plainant to receive four or five days notice of shipping instruc- 
tions. The agreement was to become effective upon respondent’s 
deposit of $1,000 with complainant. Subsequently, the parties 
agreed that on each shipment respondent would pay the trucker 
$10 per ton freight which sum was to be deducted from the in- 
voice price when paid. 


4. On or about November 4, 1960, and in fulfillment of their 
agreement, respondent deposited with complainant the sum of 
$1,000. 

5. On or about February 4, 1961, complainant shipped 38,540 
pounds of bulk cabbage by truck from Medina, New York, to 
respondent at Paterson, New Jersey, where it arrived and was 
unloaded into crates, and accepted by respondent on or about 
February 6, 1961. The contract price was $963.50. In accordance 
with complainant’s instructions, respondent issued its check for 
$192.70 to Merritt Truck Service in payment of the freight 
charges on this shipment. Payment was later stopped on this 
check by respondent. 


6. On or about February 7, 1961, respondent processed a por- 
tion of the cabbage received in the shipment of February 4, 1961, 
into approximately 1,250 cases, each containing 12 one-pint jars, 
some of which bore the label “Polaner’s Capri Slaw,” and all 
of which had covers marked “Polaner Products.” 


7. On February 8, 1961, at respondent’s warehouse, a Fed- 
eral inspection was made of approximately 15 tons of the cab- 
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bage remaining in the shipment of February 4, 1961. The condi- 
tion of the cabbage was certified as follows: 


“Fresh and crisp. Some heads interspersed throughout 
lot have slight to strong, mostly slight kerosene odor 
and taste. Few heads leaves oil soaked. No decay.” 


8. On February 8, 1961, at respondent’s storage facility, the 
Bureau of Food and Drugs, Board of Health, Paterson, New 
Jersey, placed an embargo on approximately 400 crates of the 
cabbage contained in the shipment of February 4, 1961, based 
upon suspected contamination. Subsequently, under the super- 
vision of the Board of Health, this cabbage was destroyed at a 
disposal cost of $50 to respondent. 


9. On or about March 3, 1961, complainant obtained from 
respondent 12 pint jars of the processed product referred to in 
Finding 6 and submitted them to the Buffalo Testing Labora- 
tories, Inc., Buffalo, New York, to test for the presence of kero- 
sene. In pertinent part, the laboratory reported its findings to 
complainant as follows: 


“These were tested for odor, taste and presence of 
hydrocarbon oil, specifically kerosene. No odor was de- 
tected. No taste was detected. Some jars were emptied 
and filtered and steam distilled. No oil was detected.” 





10. On April 10, 1961, under the supervision of the Paterson 
Board of Health, approximately 1,238 cases of the processed 
product referred to in Finding 6 were destroyed at a disposal 
cost of $50 to respondent. 


11. On or about February 10, 1961, complainant shipped 
38,650 pounds of bulk cabbage by truck from Medina, New York, 
to respondent at Paterson, New Jersey. The contract price was 
$966.25. Upon arrival, respondent accepted the shipment and 
paid the freight charges of $193.25. 


12. On or about February 17, 1961, complainant shipped 
34,900 pounds of bulk cabbage by truck from Medina, New 
York, to respondent at Paterson, New Jersey. The contract price 
was $872.50. Upon arrival, respondent accepted the shipment, 
except for 1,425 pounds which were left on the truck and re- 
turned to complainant who granted respondent an allowance 
of $28.50 on the returned cabbage. On this shipment, respondent 
paid the freight charge of $174.50. The delivery receipt on this 
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shipment bore the following notations signed by the truck driver: 


“Found evidence of gasoline or kerosene on heads of 
cabbage resting on gasoline heater in front of trailer.” 


13. On or about February 24, 1961, complainant shipped 
38,250 pounds of bulk cabbage by truck from Medina, New York, 
to respondent at Paterson, New Jersey. The sale price was 
$956.25. Upon arrival, respondent accepted the shipment and 
paid the freight charge of $191.25. 


14. The formal complaint was filed on April 25, 1961, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


There is no dispute over the second, third and fourth truck- 
loads of cabbage which were made on February 10, 17, and 24, 
1961. Respondent has not paid any part of the balance due on 
these three shipments because of the damages allegedly sus- 
tained in connection with the first shipment of February 4, 1961. 
It is respondent’s contention that the cabbage on the first load 
was contaminated as a result of a kerosene heater being used 
on the truck and that the entire shipment was dumped under 
the official supervision of the Board of Health in Paterson, New 
Jersey. 


The record shows that the first load of cabbage arrived at 
respondent’s place of business on February 6, 1961, on which day 
it was unloaded into crates and moved into respondent’s storage 
facility. According to respondent’s witnesses, processing of the 
cabbage commenced on February 7, 1961, and the first odor of 
kerosene was detected by an employee of respondent late in the 
afternoon of that day. It is respondent’s testimony that after 
checking equipment and machinery with negative results, ap- 
plication was made for Federal inspection. This inspection, which 
was made on February 8, 1961, disclosed a slight to strong, 
mostly slight kerosene odor and taste in some of the heads inter- 
spersed throughout the lot. The two respondent witnesses testi- 
fied they personally inspected the cabbage on February 8, 1961, 
and found a slight to strong odor of kerosene. Respondent offered 
in evidence two documents issued by the Board of Health, Pater- 
son, New Jersey, one being an order of embargo dated February 
8, 1961, placed on approximately 400 crates of the cabbage, the 
other a statement of a Health Officer certifying to the destruc- 
tion of a portion of the cabbage which had been processed. 
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Complainant testified that there were no kerosene heaters on 
any of the trucks at the time of loading. The truck broker testi- 
fied that the trailer used in the first shipment had three to four 
inches of insulation and, for that reason, no heating equipment 
of any kind was used. The operator of Buffalo Testing Labora- 
tories, Inc., Albert L. Hall, testified that based upon the tests 
which he made of samples furnished by complainant, he could 
not detect any odor, taste, or presence of kerosene in the proc- 
essed product. 


It is apparent from the record that the driver of the first 
truck would have been the best witness to testify regarding the 
use of heaters on this shipment. Certainly, he would be the 
only person who would have direct and actual knowledge of any 
heater being used while the truck was in transit. Complainant 
did not obtain or offer the driver’s testimony. The explanation 
offered for this failure is the statement of the truck broker that 
“He is supposed to be (here). Whether he makes it, or not, I 
don’t know.” 


There is no question but what the truck carrying the third 
load of February 17, 1961, arrived with a heater in the front of 
the trailer. The truck driver so noted on his delivery receipt and 
the truck broker so testified. Respondent witness, Holreiter, 
testified to observing a kerosene heater aboard the truck carry- 
ing the fourth load of February 24, 1961. As to the first ship- 
ment of February 4, 1961, respondent’s Jonas Schreiber testi- 
fied that he telephoned complainant and asked whether any 
type of kerosene had been used in, around or near the cabbage. 
According to this witness, complainant advised “‘that the weather 
was extremely cold, and that there was a kerosene heater used 
on the back of that truck while it was being loaded.” 


Hall’s testimony as to the tests conducted of the samples 
turned over to him by complainant is of little value. On cross- 
examination, he conceded that some quantity of kerosene could 
have been present in the product which he would be unable to 
find based upon the tests he used. 


Upon consideration of the entire record, we feel that respond- 
ent has proved by the more reliable evidence that the first ship- 
ment arrived at destination with the cabbage so contaminated by 
kerosene as to require its destruction. Since this was a sale of 
cabbage on a delivered basis, it must be concluded that com- 
plainant failed to deliver cabbage meeting contract requirements. 
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Having accepted all four shipments of the cabbage, respondent 
is liable to complainant for the contract prices thereof, less any 
damages respondent can show were sustained as a result of 
complainant’s breach of contract on the first shipment. Respond- 
ent in its answer asked for damages in an unstated amount for 
1,250 cases of processed salad made from the first load of cab- 
bage, together with the costs of dumping. Apart from the proof 
offered to show the expense incurred in dumping the first load, 
respondent has submitted no acceptable evidence whatever which 
would enable us to determine the extent of such damages. The 
only statement of loss appears in the report of investigation 
which indicates respondent lost $2.62 per case on the 1,240 cases 
claimed to have been processed and packed, or a total of 
$3,248.80. Respondent offered no evidence to account for the 
price per case claimed, so that we are unable to determine 
whether such price may have been the actual cost involved in 
processing, or represented the selling price, or resulted from 
other factors. This unsupported statement of loss is completely 
inadequate as proof of respondent’s damages. 


The general measure of damages for breach of warranty is 
the difference between the value of the produce actually delivered 
and the value of the produce if had been as warranted. Since 
the cabbage received had no commercial value, respondent loss 
is equal to the purchase price. In addition, respondent incurred 
expenses of $100 for dumping, making the total damages sus- 
tained by respondent $1,063.50. 


It is concluded that complainant should be awarded repara- 
tion against respondent in the amount of $1,107.50, the differ- 
ence between the total delivered price of the four shipments of 
cabbage, $3,758.50, and the sum of $2,651, which is to be cred- 
ited to respondent covering respondent’s loss of $1,063.50, the 
deposit of $1,000, the freight on the last three loads of $559, 
and the allowance of $28.50 granted by complainant on the third 
load. Respondent’s failure to pay complainant the sum of 
$1,107.50 is in violation of section 2 of the act. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant $1,107.50, as reparation, with interest there- 
on at the rate of 5 percent per annum from March 1, 1961, until 


paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


















DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7621) 


PACA Docket No. 8616. Dismissed February 2, 1962, by Thomas 
J. Flavin, Judicial Officer. ) 


(No. 7622) 


PACA Docket No. 8580. Dismissed February 26, 1962, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 7623) 


ROGERS POTATO WAREHOUSE v. ERNEST REED. PACA Docket No. 
8616. Reparation of $1,874.30 with 5 percent interest from 
February 1, 1961, awarded complainant against respondent in 
order issued February 12, 1962, by Thomas J. Flavin, Judicial 
Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7624) 


W. C. JACOB v. DUVALL & TOROSINO. PACA Docket No. 8626. 
Reparation of $719.60 with 5 percent interest from April 1, 
1961, awarded complainant against respondent in order issued 
February 2, 1962, by Thomas J. Flavin, Judicial Officer. 
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b- | (No. 7625) 
HARRY H. HELLER COMPANY v. SPRINGER & Co. PACA Docket 
No. 8615. Reparation of $1,058.75 with 5 percent interest from 
September 1, 1961, awarded complainant against respondent in 
order issued February 5, 1962, by Thomas J. Flavin, Judicial 
: Officer. 


(No. 7626) 


f DAKOTA CHIEF SALES Co. v. JOHN PANOZZO PRODUCE. PACA 
Docket No. 8622. Reparation of $200 with 5 percent interest 
from March 1, 1961, awarded complainant against respondent 
in order issued February 6, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7627) 


CHARLES MERLINA COMPANY v. LEONARD EHRENREICH WHOLE- 
SALE PRODUCE. PACA Docket No. 8623. Reparation of $584.25 
with 5 percent interest from May 1, 1961, awarded complain- 
ant against respondent in order issued February 6, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7628) 


G. CEFALU & BROS. v. ARMIGER & COMPANY, INC. PACA Docket 
No. 8636. Reparation of $767.90 with 5 percent interest from 
August 1, 1961, awarded complainant against respondent in 
order issued February 12, 1962, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7629) 


GRIDLEY, MAXON & Co. v. LEO STEIN. PACA Docket No. 8638. 
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Reparation of $176.25 with 5 percent interest from April 1, 
1961, awarded complainant against respondent in order issued 
February 12, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7630) 


Epw. J. O’BRIEN v. VIGO FRUIT COMPANY, INC. PACA Docket 
No. 8633. Reparation of $583.15 with 5 percent interest from 
October 1, 1961, awarded complainant against respondent in 
order issued February 12, 1962, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7631) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. FRANK 
CIPOLLONI. PACA Docket No. 8625. Reparation of $2,642.85 
with 5 percent interest from July 1, 1961, awarded complain- 
ant against respondent in order issued February 12, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7632) 


PROCACCI BROTHERS SALES CORPORATION v. SAMUEL SKLARZ. 
PACA Docket No. 8637. Reparation of $390.75 with 5 percent 
interest from August 1, 1961, awarded complainant against 
respondent in order issued February 12, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7633) 


MEYER TOMATOES v. LOVETTE FRUIT STAND. PACA Docket No. 
8639. Reparation of $1,150.50 with 5 percent interest from 
November 1, 1960, awarded complainant against respondent in 
order issued February 13, 1962, by Thomas J. Flavin, Judicial 
Officer. 


t, 


ul 


=~ & Wt FN 


MISCELLANEOUS 199 
Cite as 21 A.D. 199 


(No. 7634) 


Ross RYMAN v. ARMIGER & COMPANY, INC. PACA Docket No. 
8635. Reparation of $107.85 with 5 percent interest from Octo- 
ber 1, 1961, awarded complainant against respondent in order 
issued February 13, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 7635) 


JOHN B. SHARPE v. B. ROSENBAUM & SON. PACA Docket No. 
8553. Reparation of $1,233.57 with 5 percent interest from 
April 1, 1961, awarded complainant against respondent in 
order issued February 13, 1962, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7636) 


CLEMENT BROTHERS v. THE KAUFMAN-BROWN POTATO COMPANY. 
PACA Docket No. 8642. Reparation of $3,612 with 5 percent 
interest from March 1, 1961, awarded complainant against re- 
spondent in order issued February 20, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7637) 


EDWARD DILATUSH & Co. v. LEWIS PRODUCE Co. PACA Docket 
No. 8652. Reparation of $514.45 with 5 percent interest from 
December 1, 1960, awarded complainant against respondent in 
order issued February 20, 1962, by Thomas J. Flavin, Judicial 
Official. 


(No. 7638) 


IKE GRIFFIN, HOLDER & THOMAS v. JACKSON BANANA Co., INC. 
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PACA Docket No. 8647. Reparation of $349 with 5 percent 
interest from August 1, 1961, awarded complainant against 
respondent in order issued February 20, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7639) 


MARIANI FROZEN FOODS v. AMERICAN PRODUCE Co., INC. PACA 
Docket No. 8654. Reparation of $150.75 with 5 percent inter- 
est from September 1, 1960, awarded complainant against re- 
spondent in order issued February 20, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7640) 


B. G. ANDERSON Co. v, ARMIGER & COMPANY, INC. PACA Docket 
No. 8649. Reparation of $1,007.83 with 5 percent interest from 
June 1, 1961, awarded complainant against respondent in order 
issued February 27, 1962, by Thomas J. Flavin, Judicial Of- 
ficer, 


(No. 7641) 


PERcY A. KELLY v. MEL BOZARTH. PACA Docket No. 8653. 
Reparation of $1,172.25 with 5 percent interest from Novem- 
ber 1, 1961, awarded complainant against respondent in order 
issued February 28, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 7642) 


NUCHIEF SALES v. SAM’S PRODUCE. PACA Docket No. 8650. 
Reparation of $290 with 5 percent interest from January 1, 
1961, awarded complainant against respondent in order issued 
February 28, 1962, by Thomas J. Flavin, Judicial Officer. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 7643) 


JOHN B. SHARPE v. B. ROSENBAUM & SON. PACA Docket No. 
8553. Order issued February 28, 1962, by Thomas J. Flavin, 
Judicial Officer. 





